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BRIEF FOR APPELLANTS 


Preliminary. 

This is an appeal by Thelma and Elmer R. Krueger ^wif e 
and husband respectively), plaintiffs below, from the action 
of the Court below in setting aside a jury verdict and 
judgment thereon for damages in favor of appellants-^lain- 
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tiffs against Frank A. Taylor, appellee-defendant, for per¬ 
sonal injuries resulting from defendant’s gross negligence 
in driving an automobile in which plaintiffs were guest pas¬ 
sengers, at or near Urbana, Virginia, on February 13th, 
1938—and in entering a judgment in favor of the appellee- 
defendant notwithstanding the verdict of the jury. 

Statement of the Case. 

In view of the judicial decisions of the court of last re¬ 
sort in Virginia, which have allowed a recovery to a “guest- 
occupant” of a motor vehicle sustaining injury therein, 
only on proof of gross negligence of the host, the plaintiffs 
herein could recover only if defendant was grossly negli¬ 
gent. This had been the trend of the Virginia cases for 
some time, and on March 28, 1938, the Virginia legislature 
approved this law by enacting the “guest-occupant” law 
and making it part of the Virginia Code.* Although this 
statute does not control the case at bar, since the accident 
forming the basis of this suit occurred on February 13,1938 
(over a month prior to the enactment of the statute), we 
set forth below the act verbatim, since it was the legislative 
approval of the judicial decisions of the court of last re¬ 
sort in Virginia, and since this statute will be commented 
upon later in this brief. 

* Sec. 2154 (232)—OWNERS AND OPERATORS OF MOTOR VE¬ 
HICLE NOT LIABLE FOR DEATH OR INJURIES TO PERSONS 
OR PROPERTY OF GUESTS IN CERTAIN CASES. 

“No person transported by the owner or operator of any motor vehicle 
as a guest without payment for such transportation and no personal repre¬ 
sentative of any such guest so transported, shall be entitled to recover 
damages against such owner or operator for death or injuries to the person 
or property of such guest resulting from the operation of such motor vehicle, 
unless such death or injury was caused or resulted from the gross negli¬ 
gence or willful and wanton disregard of the safety of the person or property 
of the person being so transported on the part of such owner or operator.” 
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At the conclusion of the evidence for plaintiffs, thle de¬ 
fendant moved for a directed verdict in his favor, 
motion the trial court overruled. Thereafter, at the con¬ 
clusion of the defendant’s case, the same motion was ^gain 
made, and again overruled by the trial court, the <|jourt 
thereafter submitting the case to the jury on full instruc¬ 
tions defining and illustrating “gross negligence”, on ^hich 
the jury, after deliberation, returned verdicts in favor of 
the two plaintiffs against the defendant, in the respective 
amounts of $1500.00 and $487.95. 


Thereafter, the defendant filed a motion for judgment in 
his favor notwithstanding the verdict, or in the alternative 
for a new trial, under Rule 50 (b) of the Federal Rules of 
Civil Procedure. The court below, in the decision here on 
review, held that the jury had before them sufficient evi¬ 
dence to hold that defendant was negligent, but not that he 
was “grossly” negligent, and therefore that judgment 
should be entered for the defendant notwithstanding the 
verdict, which the trial court thereafter ordered done. 


Appellants recognize that in some cases evidence suffi¬ 
cient to take the issue of negligence to the jury may fall 
short of that sufficient to prove gross negligence, so tiiat a 
directed verdict is proper, but the settled rule is that on 
such motions the evidence should be viewed in the light most 
favorable to the plaintiffs; the court below did not mention 
this rule, but violated it and invaded the province of the 
jury. 


The memorandum opinion of the trial court (AppJ 19) 
gives the general outline of the facts, though it understates 
some upon which plaintiffs relied, and chooses between the 
conflicting testimony and conflicting inferences from the 
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testimony a version of the accident different from that 
which it may be fairly assumed the jury believed. The 
testimony tended to show the following facts, many of 
which it will be noted from the Appendix references are 
accepted by the trial court: 

On Sunday, February 13th, 1938, plaintiffs were riding 
as guest passengers in a new 1938 Ford sedan of defend¬ 
ant’s, the defendant driving, from Washington, D. C. to 
Urbana, Virginia, a total distance of approximately one 
hundred twenty-five (125) miles. About 11:30 A. M., 
and when within a few miles of the destination (App. 49) 
the accident forming the basis of this suit, occurred. The 
day was clear, the road surface macadam and dry, and free 
from any gravel, depressions, bumps, ruts or obstructions. 
The road at the point of the accident was fifteen (15) feet 
wide, and the collision occurred at a left curve in the road, 
of about a 20 to 25 degree, ordinarily not considered severe, 
and at the point of collision was slightly upgrade, the de¬ 
gree of grade being about 2 per cent. The road was 
banked away (down) from the right side, at this curve 
(App. 43), about eight (8) degrees, or in other words, a 
fifteen (15) inch drop in every fifteen (15) feet (App. 43). 
The defendant, who had been travelling in the middle of 
the road, at which time said road was completely free from 
any other traffic in either direction, turned to his right 
on approaching this left curve, going completely off the 
road, thereafter colliding with a tree which was six feet 
three inches off of the right side of the travelled portion 
of the roadway, colliding with considerable force, thus 
causing the injuries complained of by plaintiffs, who were 
seated in the rear seat of the defendant’s vehicle, the de¬ 
fendant’s foster-mother being seated on the front seat 
alongside defendant. The speed of the car at the time 
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of the accident was approximately twenty-five to thirty miles 
per hour. 

The defendant himself testified (App. 44) that certain 
pictures offered in evidence by plaintiffs fairly represented 
the condition of the road as he rounded the curve in ques¬ 
tion; that he did not see the tree involved in the accident 
(App. 44); that the road was in good condition for over 
400 feet approaching the tree (App. 44); that there w^as 
nothing, such as an obstruction, which may have caused 
him to leave the road (App. 44); that “I approached the 
curve and I Avas in the middle of the road. I turned the 
steering -wheel to get on the right side of the road. The 
next thing I knew I had hit the tree. It happened momen¬ 
tarily. I looked up and there was the tree directly in front 
of the automobile” (App. 44 & 45). He stated that that 
(meaning the foregoing quoted statement) was his only 
explanation; that there was nothing between his car and 
the tree to prevent him from having seen it; that there was 
nothing physically wrong with either of his arms or hands, 
that he had full control of them; that nothing on the road 
distracted his attention; and that there was nothing that 
prevented him from turning the wheel to the left to avoid 
hitting the tree (App. 45). 

He (defendant) further testified that having been iii the 
middle of the road he attempted to get on the right side of 
the road because, in the event a car might come fronj the 
opposite direction, he knew there would not be enough ijoom 
for both cars to pass (with his car in the middle of the 
road) (App. 45); that there was nothing to prevent him 
from staying on the road if he were driving the car properly 
and paying attention to what he was doing. He further 
testified that he could not tell that his car started to l^ave 
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the road until it was within fifteen (15) feet of the tree in 
question, but that he could not tell where it was from that 
point that his front wheels actually started to leave the 
road; he denied that lie fell asleep; he testified that it was 
possible to see the tree in question from a distance of four 
hundred (400) feet away as one approached the curve, but 
that he did not see it (App. 46); that there were no cars 
coming from the opposite direction; that there were no 
cars honking their horns behind him to pass him; that his 
only reason in turning to the right was his realization that 
two cars travelling in opposite directions could not pass in 
the position that his car then was; that he had a clear view 
of the road ahead of him; that after he felt his car leave 
the road he had no recollection of attempting to turn to 
his left; that he did not remember applying his brakes at 
any time prior to the collision; that he did not remember the 
male plaintiff shouting a vrarning (“Look out for the tree, 
Frank”) (App. 34 & 40), although he would not say that 
plaintiff had not shouted such a warning (App. 47); that 
there was nothing wrong with his hearing, and that he had 
no recollection of talking to plaintiffs nor they to him, prior 
to the accident (App. 47); that he wears glasses, was doing 
so at time of the accident, and that his eyesight was and is 
very good (App. 4S); that there was nothing wrong with 
his car, it being brand new, and that the steering apparatus 
was in perfect condition; that he could not say whether he 
reduced his speed of twenty-five (25) miles per hour from 
the time he went from the center of the road toward the 
right and hit the tree; that the impact against the tree was 
obviously a hard blow; that nothing caused him to leave the 
road and nothing prevented him from staying on it (bottom 
App. 48); that if he had pulled the wheel to the left, after 
turning to the right, such action would have brought the 
car back onto the road, but apparently that he did not pull 
it to the left (App, 49), 




Further facts necessary for the consideration of the court 
need not be reiterated here, as they are set forth in detail 
in the narrative statement of testimony in the Appendix 
hereto (App. 32 to 49 inclusive). 

Statement of Points on Which Appellants Rely. 

(App. 27) 

1. The trial court erred in granting the defendant’s 
motion to set aside and vacate the verdicts and judgments 
for the plaintiffs herein, and to enter judgment for the de¬ 
fendant. 

2. The trial court erred in setting aside and vacating the 
verdicts and judgment for the plaintiffs herein, and in 
entering judgment for the defendant. 

3. The trial court erred in admitting in evidence the 
testimony of the defendant to the effect that defendant had 
just obtained an operator’s permit about ten days pricer to 
the accident, and in concluding therefrom that the defendant 
was an inexperienced driver, and further, the trial court 
erred in considering such evidence in granting the defend¬ 
ant’s motion to set aside and vacate the verdicts and judg¬ 
ments for plaintiffs, and to enter judgment for defendant. 

Summary of Argument. 

The three points relied upon by appellants may be re¬ 
solved into the following two propositions of law and fact: 

1. The trial court erred in ruling as a matter of law that 
the evidence failed to establish gross negligence. 
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2. The trial court erred in admitting in evidence for 
any purpose the testimony of the defendant to the effect 
that an operator’s permit had been obtained by defendant 
only about ten days prior to the accident, and in concluding 
therefrom that defendant was an inexperienced driver. 

APPELLANTS’ ARGUMENT. 


I. 


The trial court erred in ruling as a matter of law that 
the evidence failed to establish gross negligence. 

In granting the motion of the defendant to set aside the 
verdicts and judgments of the jury and enter judgment for 
defendant, the trial court not only reversed two previous 
rulings made by it on the question of gross negligence at 
the end of the plaintiffs’ and defendant’s cases respective¬ 
ly, but also reversed the factual finding of the jury that 
gross negligence had been established, after said jury had 
been fully and properly instructed on the question of gross 
negligence by an instruction agreed to and accepted by 
counsel for both sides. This opinion, in effect, was that 
the difference between ordinary negligence and gross negli¬ 
gence is a matter of degree. In this connection, it is the 
settled rule of law that there is no universally applicable 
formula, but that each case must be separately considered 
upon its own facts, and hence a question for a jury to de¬ 
termine. In the lower court’s memorandum opinion it 
recited its version of the facts and found they constituted 
only ordinary negligence, holding “the evidence clearly 
shows ordinary negligence, but in my judgment reasonable 
men could not find that such negligence was gross” (App. 
23). The facts which the trial court found could have been 
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found by the jury on the testimony. It certainly cannot be 
said, however, that the facts which the court found w’ere 
those most favorable to the plaintiffs which could be found¬ 
ed upon the testimony. It certainly has been the long set¬ 
tled law that the verdict of a jury is not to be directed, or 
upset, unless the latter is true. 

The only justification given by the trial court for its 
invasion of the province of the jury with respect to the 
credibility of the testimony is its remark that “the speed 
of the car—25 to 30 miles an hour—was not excessive.” 
(App. 20); and apparently did not count in determining 
the question of gross negligence. The trial court did not 
notice the more natural view that it took greater negligence 
to produce a collision with a stationary object (the tree) 
which was completely off the travelled portion of the road¬ 
way, and under all the other circumstances disclosed by 
the testimony (broad daylight, dry road, no other traffic, 
nothing to prevent defendant from controlling the cap*, etc., 
etc.)—than with a stationary object if defendant ha<{l been 
travelling at an excessive rate of speed; and justified its 
ruling in part by holding that a speed, as a matter of law 
not excessive, was not an element of negligence to consider 
on the question of gross negligence. 

The jury, having returned a verdict for plaintiffs under 
instructions which properly defined gross negligence, must 
be presumed to have found the facts most favorable to 
the plaintiffs. It must be presumed to have found that 
the defendant operated his vehicle with a total lack of at¬ 
tention and watchfulness, which is conclusively shown by 
his complete lack of proper control of his vehicle, and that 
his conduct in the operation thereof under the given situa¬ 
tion as disclosed by the evidence was such that it could 
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reasonably be inferred that the collision of his vehicle with 
the tree was the result of an indifference to his duty to his 
guests (appellants herein), or an utter forgetfulness of the 
latter’s safety. If the facts were as the jury may on the 
evidence have believed them to be, gross negligence was 
proven. 

We maintain, under the evidence disclosed by the record, 
that the question of gross negligence -was a pure question of 
fact for the jury to determine, under proper instructions 
by the court. As stated above, such instructions were given, 
and the jury by its verdict found gross negligence on the 
part of the defendant. 

In Glass v. Huddleson, 155 Va. 143; 154 S. E. 506 (1930), 
the trial jury having found actionable negligence on a guest 
liability case, returned a verdict for plaintiff, which was 
sustained on appeal by the Supreme Court of Appeals of 
Virginia, which court appropriately said: 

“Surely reasonable men could draw different con¬ 
clusions as to whether the conduct of the defendant 
constituted negligence under the circumstances of this 
case. 

“This court has repeatedly held that whether par¬ 
ticular facts constitute negligence is a question for 
the determination of the jury under proper instruc¬ 
tions, and there is no need to cite the case.” 

In Thomas v. Snow , 162 Va. 654, 659; 174 S. E. 837 (1934), 
the same court, in reversing and remanding for new trial 
a judgment for plaintiff, said reversal being based upon 
improper instructions on the question of gross negligence, 
said: 

“Virginia has definitely adopted the minority, or 
Massachusetts rule, which is that the host only owes 
to his guest the duty to observe ‘slight’ care, that is, 
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he is liable only in the event the plaintiff guest estab¬ 
lished ‘gross negligence’. 

“In adopting this rule this court has reopened in this 
class of cases the troublesome question of the distinc¬ 
tion to be made in the degrees of care and diligence, 
denying recovery when the host is guilty only of 
‘ordinary negligence’ and permitting recovery whep it 
is established that he is guilty of ‘gross negligense.’ 
* * * * * it is often difficult to mark the line where the 
one ends and the other begins. And it must be often 
left to the jury, upon the nature of the subject matter 
and the particular circumstances of each case, with suit¬ 
able remarks by the judge, to say whether the partic¬ 
ular case is within the one or the other.” 

From a careful examination of some of the more redent 
Virginia decisions on the question of gross negligence, it 
will be found that the modern tendency of the Virginia 
courts is to submit the question of gross negligence to the 
jury for a factual determination, upon the facts of the par¬ 
ticular case, rather than to set a standard for the courl[ to 
rule upon as a matter of law. 

The Supreme Court of Appeals of Virginia, in Poole v. 
Kelley , 162 Va. 279, 289, 290; 173 S. E. 537 (1934) said: 

“We do not undertake to say that any certain spied 
is gross negligence where the road is wide and straight. 

“What may be deemed ordinary care in one cjase 
may, under different surroundings and circumstantpes, 
be gross negligence. The policy of the law has rele¬ 
gated the determination of such questions to the jijry, 
under proper instructions from the Court. It is their 
province to note the special circumstances and sur¬ 
roundings of each particular case, and then say whether 
the conduct of the parties in that case was such as 
would be expected of reasonable, prudent men, unqer 
a similar state of affairs. When a given state of facts 
is such that reasonable men may fairly differ upon the 
question as to whether there was negligence or riot, 
the determination of the matter is for the jury, ii is 
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only where the facts are such that all reasonable men 
must draw the same conclusion from them, that the 
question of negligence is ever considered as one of 
law for the Court.’ Grand Trunk Rway. Co. v. Ives, 
144 U. S. 408, 12 S. Ct. 679, 683, 36, L. Ed. 485, Boggs 
v. Plybon, 157 Va. 30; 160 S. E. 77. 

“There w~as ample evidence to warrant the submis¬ 
sion of this question to the jury. It was submitted un¬ 
der proper instructions and decided adversely to the 
defendant.” 

The same court, in Drumwright v. Walker, 167 Va. 307; 
189 S. E. 310, 313 (1937) held: 

“But if a number of acts of omission and commis¬ 
sion are so combined that reasonable and fair minded 
men may differ as to whether the cumulative effect 
thereof evinces a form of recklessness or a total dis¬ 
regard of all precautions akin to willful and wanton 
misconduct, it is a question for the jury. 

“Neither courts nor juries are required to believe 
that which they know from ordinary experience is 
otherwise.” 

In the Drumwright case (supra), the facts showed that 
two defendants had been sued jointly, one of whom 
(Freund) would be liable to plaintiff on proof of ordinary 
negligence, and the other defendant (Drumwright) only 
on proof of gross negligence, the plaintiff in the action 
having been a guest in the Drumwright car. The jury ver¬ 
dict was in favor of the defendant Freund, but against the 
defendant Drumwright. The appellate court, on this point, 
significantly commented: 

“It may be observed that the jury accepted the evi¬ 
dence of Freund and found him not guilty even of or¬ 
dinary negligence, ordinary negligence being all that 
was required to make him liable to the plaintiff, if it 
was a proximate cause of the injuries complained of. 
The finding is helpful, in that in this case it showed 
the jury did make a distinction between evidence of 
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facts involving negligence and non-negligence as ap¬ 
plied to the actions of the two parties defendant] 

“If the evidence in this class of cases supports the 
existence of one or more of the above stated facts, it 
then becomes a question for the jury on proper instruc¬ 
tions. The question of negligence is never considered 
as one of law unless the state of facts is such that the 
same conclusion will be drawn from them by all rea¬ 
sonable men.” 

We submit that in the case at bar the evidence discloses 
a number of acts of omission and commission, mostly of 
omission, on the part of the defendant in the operation 
of his automobile, which led to the collision of same with 


the tree, and as a result of the combination of these acts 
the jury, in the instant case, as reasonable and fair-mipded 
men, may have differed as to whether the cumulative effect 
thereof evinced a form of recklessness or a total disregard 
of all precautions akin to willful and wanton misconduct, 
making it thus a question for the jury, and not a question 
for the court as a matter of law. The evidence discloses 
that the defendant, while driving in the middle of the road 
and approaching the curve in question (App. 46) suddenly 
realized the possible danger of the approach of an oncom¬ 
ing car from the opposite direction, if any there might be, 
and he therefore suddenly swerved his vehicle to his right 
side of the road, and in doing so deliberately drove his 
automobile completely off the road and collided with, the 
tree in question, at a time when the road was completely 
free of any other traffic; this in broad daylight, and in 
doing so he failed to see the tree in question until within 
fifteen (15) feet of same, although said tree was visible, 
according to his own testimony, for a distance of four hun¬ 
dred (400) feet; he failed to slow down or stop said auto¬ 
mobile after seeing the tree, although his speed of twenty- 
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five (25) to thirty (30) miles per hour would have per¬ 
mitted stopping if he had had his car under proper control; 
he failed to turn to his left, although according to his own 
testimony he could have done so and thereby avoided col¬ 
liding with the tree (App. 49); he failed to apply his 
brakes at any time prior to the collision, and he failed to 
heed a warning by one of the plaintiffs (“Look out for 
the tree, Frank;”) (App. 34 & 40), although he does not 
deny that such a warning was given; and his complete fail¬ 
ure to keep his car under proper control. We maintain 
that the combined effect of these acts of commission and 
omission on the part of the defendant, while operating his 
automobile under the conditions disclosed by the evidence, 
most certainly make a case of gross negligence beyond any 
shadow of doubt. 


In Yonker v. Williams, 169 Va. 294, 301, 304; 192 S. E. 
753 (1937), the Supreme Court of Appeals of Virginia 
again held: 

“This court held, in the case of Boggs v. Plvbon, 
supra, and subsequently in a number of kindred cases, 
that there must be present gross negligence upon the 
part of the host to fix or establish liability upon him 
for injury to an invited guest riding in his automobile. 

“That view is approved by courts of last resort in 
many jurisdictions. We adhere to it, without imply¬ 
ing that such adherence in anywise weakens or disturbs 
the ancient and settled doctrine that control:erted is¬ 
sues of negligence are for the jury to decide, upon the 
facts of the particular case” (italics ours). 

“We will now note some of the potential facts which 
we gather from the evidence in the case in judgment 
and which, doubtless influenced the jury and the court 
respectively in their verdict and judgment” (italics 
ours). 

“The jury was well 'within its rights to believe that 
Yonker, without maintaining any outlook, drove head- 
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long, at a speed of from 40 to 45 miles an hour, into 
the truck which was parked on the extreme right side 
of the highway, materially damaging the truck, Which 
was heavily loaded, and badly wrecking his own car. 
There were cars which passed the truck with s4fety 
before and after the accident. 

“In the light of all this we cannot say that there is 
presented to us a case which is without evidence to 
support the verdict of the jury. On the contrary, we 
think that the verdict and the judgment of the court 
are amply fortified by cogent evidence.” 


In the Yonker case the accident happened at night, and 
the defendant, without maintaining any outlook, drove head¬ 
long, under the facts disclosed by the evidence, into the 
rear of a truck stopped on the right side of the highway, 
but with lights on the rear thereof as required by law,— 
and this was held to constitute gross negligence. Ir. the 
case at bar the defendant, without maintaining any lookout, 
in broad daylight, drove completely off the right sic e of 
the highway and headlong into the tree in question. Cer¬ 


tainly if the former constituted gross negligence, the latter 
should. In fact, the case at bar presents, we submit, a 
much stronger case on the question of gross negligence than 
does the Yonker case. 

In Watson v. Coles, 170 Va. 141; 195 S. E. 506 (1938), 
the trial court set aside the verdict for plaintiff, as con¬ 
trary to the law and evidence, and entered judgment for 
the defendant—identically the same action as was taken 
by the court below in the case at bar. In reversing the Vir¬ 
ginia trial court, the Supreme Court of Appeals of Vir¬ 
ginia, in passing on the question whether gross negligence 
becomes one for the jury under proper instructions by the 
court, when the evidence shows such a state of facts that 
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reasonable men may differ as to whether or not there was 
gross negligence, said: 

“It has been definitely settled in this State, that to 
justify a recovery in an action by a guest against his 
host for injuries received in an automobile accident, 
the evidence must show that the host was guilty of 
gross negligence. A distinction between ordinary neg¬ 
ligence and the gross negligence required in such a 
case has been repeatedly expressed in a number of 
Virginia cases (citing Thomas v. Snow, 162 Va. 654 
(supra), and Drumwright v. Walker, 167 Va. 307 
(supra)). 

“It is likewise equally w T ell settled in this jurisdiction 
that when the evidence show T s such a state of facts that 
reasonable men may differ as to w’hether or not there 
w’as gross negligence, the question becomes one for the 
jury, under proper instructions from the court (citing 
Poole v. Kelley, 162 Va. 279 (supra)', Yonkers v. Wil¬ 
liams, 169 Va. 294 (supra)). 

“Under these principles, and the further principle 
that a verdict set aside by the trial judge is not en¬ 
titled to the same weight as one approved by him, w T e 
come to a consideration of the weight and sufficiency 
of the evidence to sustain the jury’s verdict. If there 
is sufficient credible evidence to support and justify 
the verdict of the jury, notwithstanding a conflict with 
the defendant’s evidence, the verdict must stand re¬ 
gardless of the fact that the trial judge, if sitting on 
the jury, would have reached a different conclusion in 
resolving the conflict in the evidence.” 

In Thornhill v. Thornhill, 172 Va. 553, 562, 563; 2 S. E. 
(2) 318 (1939), a sister sued tw’o brothers for injuries sus¬ 
tained by herself while riding as a guest in a car owned by 
one of the brothers and operated by the other. At the end 
of the plaintiff’s evidence the defendants moved to strike 
the evidence (tantamount to a motion for directed verdict). 
This was overruled, and the defendants then called one 
witness, i. e .—the brother who had driven the car at the 
time of the accident. They then renewred their motion, 
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which the court then granted, thus taking the case away 
from the jury’s consideration. This action of the trial 
court was the only error assigned on appeal, and in re¬ 
versing this action the Supreme Court of Appeals of Vir¬ 
ginia reaffirmed the doctrine it laid down in Thomas v. 
Snow (supra), and again approved the definition of gross 
negligence, in part, as given by Chief Justice Rugg in 
Altman v. Aronson, 231 Mass. 591, 121 N. E. 505, jvhich 
said definition was quoted with approval in Thomas v. 
Snow, supra, and which was the identical definition of 
gross negligence as used by the trial court in the case at 
bar in it’s instructions to the jury (italics ours). 

In the Thornhill case the court said: 

“The facts, as heretofore recited, bring the ca\$c at 
bar squarely within the principles above set forth, and 
the question of whether or not defendant was guilty of 
gross negligence should have been submitted to the 
jury” (italics ours). 

With referenge to the tendency of the recent Virginia 
decisions to submit the question of gross negligence to the 
jury for its determination, the court, in the Thornhill 
case, also said on page 562: 

“Most of the recent decisions of this court dealing with 
the question of gross negligence are cited in the briefs. 
To discuss these cases separately would needlessly 
prolong this opinion and serve no useful purpose. 
Suffice it to say that in each case the governing princi¬ 
ples were applied, with the result that in some cases 
recovery was allowed and in others it was denied, de¬ 
pending on whether or not the peculiar facts in each 
case placed it on one side of the border line o^ the 
other. 

“In Boggs v. Plybon, supra, 157 Va. at page 38, 160 
S. E. at page 80, this is said: ‘The terms “ordinary 
care,” “reasonable prudence,” and such like t^rms, 
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as applied to the conduct and affairs of men, have a 
relative significance, and cannot be arbitrarily defined. 
What may be deemed ordinary care in one case may, 
under different surroundings and circumstances, be 
gross negligence. The policy of the law has relegated 
the determination of such questions to the .jury, under 
proper instructions from the court.’ New York Cen¬ 
tral Railroad Co. v. Lockwood , 17 Wall. 357, 382, 21 
L. Ed. 627.” 

Again, in Wright v. Osborne , 175 Va. 442, 9 S. E. (2) 
452 (1940), the trial court directed a verdict for the de¬ 
fendant at the conclusion of all the evidence. On appeal, 
the Appellate Court reversed this action, holding that the 
question of gross negligence was one for the jury to decide, 
and that the trial court committed reversible error in it’s 
failure to submit that question to the jury. In the case at 
bar the trial court not only used the definition of gross 
negligence as laid down by the Altman v. Aronson case, 
supra j which has been followed by all the Virginia cases 
on this question, but in addition thereto also adopted lan¬ 
guage from the Wright v. Osborne case, supra , as follows 
(App. top page 11): 

“Stated in somewhat different terms, gross negli¬ 
gence is that degree of negligence which shows an 
utter disregard of prudence amounting to complete 
neglect of the safety of another. There is no sharp, 
well defined dividing line between simple negligence 
and gross negligence. The distinction is one of degree.” 

So that the jury in the case at bar was given a full and 
complete instruction on the question of gross negligence as 
approved and accepted by the Virginia courts; and in ap¬ 
plying the principles set forth in the definition of gross 
negligence, as given by the court in its instructions, found 
that the defendant was guilty of gross negligence. The 
distinction between ordinary negligence and gross negli- 
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gence was therefore brought specifically to the attention 
of the jury. Under these circumstances to set asicle the 
verdict of the jury in favor of the plaintiffs and to) enter 
a judgment for the defendant, as was done by the court 
below in this case, is, in effect, to substitute the judgment 
of the court as to what facts constitute gross negligence 
for that of the jury, and amounts to an invasion jof the 
exclusive province of the jury, which, we believe, is con¬ 
trary to well settled law. As was most appropriately said 
by the Supreme Court of the United States, in Dir^ick v. 
Schiedt, 293 U. S. 474, 486; 79 L. Ed. 603: 

“Maintenance of the jury as a fact-finding bbdy is 
of such importance and occupies so firm a place in our 
history and jurisprudence that any seeming curtail¬ 
ment of the right to a jury trial should be scrutinized 
with the utmost care.” I 


At this point the court’s attention is directed to aij opin¬ 
ion of the United States Supreme Court on the question of 
gross negligence being one for the jury, in the wise of 
Conway v. O’Brien, 312 U. S. 492; 85 L. Ed. 969; 61 S. Ct. 
634, decided on March 3, 1941 (just two days before the 
memorandum opinion of the court below in the case alj bar), 
in which the Supreme Court, speaking through Mr. Justice 
Reed, said: 

“Under these circumstances we are of the opinion that 
the Vermont law requires the submission of the ques¬ 
tion of gross negligence to the jury.” 

It is true that the Conway case, supra, involves the Appli¬ 
cation of the Vermont guest-occupant law, wherein gross 
negligence must be found in order to recover damages for 
injuries sustained by a guest-occupant. However, an Exam¬ 
ination of the Vermont guest-occupant law (set fo^th in 


I 
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detail below*) discloses that it is, to all intents and pur¬ 
poses, the same as the guest-occupant law of Virginia, 
previously quoted herein on page 1 of this brief. 

While the language used in both statutes is not identi¬ 
cal, the effect and meaning thereof is the same. 

In the Conway case, supra, the plaintiff was awarded a 
verdict by the jury, in the District Court of Vermont. On 
appeal to the United States Circuit Court of Appeals for 
the Second Circuit, that court, considering the evidence of 
gross negligence insufficient to have gone to the jury, 
reversed and dismissed the complaint. The Supreme Court 
then granted certiorari to examine whether there had been 
sufficient compliance with Rule 50 (b) of the Federal Rules 
of Civil Procedure to authorize dismissal of the complaint, 
but on the Supreme Court’s examination of the merits of 
the case it held it unnecessary to discuss that question, for 
the reason that the question of gross negligence was a 
question for the jury to determine, and that the jury had 
determined that question in favor of the plaintiff, on proper 
instructions. Therefore, the Supreme Court reversed the 
Circuit Court of Appeals, and reinstated the original judg¬ 
ment for the plaintiff. 

In the Conway case, supra, the Supreme Court recognized 
the accepted Vermont definition of gross negligence, as 

* See. 5113, Public Laws of Vermont, 1933: LIABILITY OF OPERA¬ 
TORS TO GUEST OCCUPANTS: EXCEPTIONS.: The owner or operator 
of a motor vehicle shall not be liable in damages for injuries received by 
any occupant of the same occasioned by reason of the operation of such 
vehicle unless such owner or operator has received or contracted to receive 
pay for the carriage of such occupant, or unless such injuries arc caused by 
the gross or wilful negligence of the operator. 
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found in Shaw v. Moore, 104 Vt. 529, 531, 532, and qjuoted 
same in its opinion, at page 495, as follows: 

“Gross negligence is substantially and appreciably 
higher in magnitude and more culpable than ordinary 
negligence. Gross negligence is equivalent to the fail¬ 
ure to exercise even a slight degree of care. It is 
materially more want of care than constitutes simple 
inadvertence. It is an act or omission respecting legal 
duty of an aggravated character as distinguished from 
a mere failure to exercise ordinary care. It is very 
great negligence, or the absence of slight diligence, 
or the want of even scant care. It amounts to indiffer¬ 
ence to present legal duty, and to utter forgetfulness 
of legal obligations so far as other persons may be 
affected. It is a heedless and palpable violation of 
legal duty respecting the rights of others. The ele¬ 
ment of culpability which characterizes all negljgence 
is, in gross negligence, magnified to a high degree as 
compared with that present in ordinary negligence. 
Gross negligence is manifestly a smaller amount of 
watchfulness and circumspection than the circum¬ 
stances require of a prudent man. But it falls short 
of being such reckless disregard of probable conse¬ 
quences as is equivalent to a wilful and intentional 
wrong. Ordinary and gross negligence differ in degree 
of inattention, while both differ in kind from wilful 
and intentional conduct which is or ought to be known to 
have a tendency to injure.” 

In the case at bar the court below gave substantially the 
same instruction (App. 9, 10 and 11), which was the same 
as given in Altman v. Aronson, supra, and followed by all 
the Virginia cases. On this point, and with reference to 
these instructions, the Supreme Court, in the Conway case, 
supra, said: 

“This has been repeated many times in later cases 
(citing Vermont cases). The application creates the 
difficulties. The latest cases say ‘each case must be 
judged according to its own facts.’ Admittedly there 
are instances in the Vermont cases winch mighj; logi¬ 
cally be cited to support a refusal to submit thi^ case. 
About as many are upon the other side.” 
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We submit that the same reasoning applies, with equal 
force, to the Virginia decisions. 

In the Conway case, supra, the defendant, driving at 15 
miles per hour, in broad daylight, on a little used country 
road, and approaching a sharp curve, collided with a car 
coming from the opposite direction out of a covered bridge. 
We submit that if these facts constitute gross negligence, 
certainly the facts in the case at bar, which are stronger, 
constitute gross negligence. Even if the facts were as 
assumed by the trial court, i. e .—that the defendant’s speed 
of 25 to 30 miles per hour w T as not excessive, the issue of 
gross negligence properly went to the jury. Driving in 
the middle of a fifteen foot road, approaching an obscured 
left curve in the road, and then suddenly realizing the possi¬ 
ble danger of oncoming cars (if any there might be), and 
then suddenly turning to the right, without decreasing 
speed or applying brakes, and driving headlong into a tree 
completely off the road—and admitting that if he had 
again turned left, he would have avoided colliding with said 
tree; further, that there was nothing to prevent him from 
turning left, and nothing to prevent him from seeing the 
tree, and claiming that he did not see the tree until it was 
directly in front of the automobile,—and was unable to 
explain the accident, is not so clearly only ordinary negli¬ 
gence that a jury may not find it gross. The jury in the 
trial below thought the negligence was gross, under proper 
instructions from the court. 
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n. 

• i 

The trial court erred in admitting in evidence for any 
purpose the testimony of the defendant to the effect than 
an operator’s permit had been obtained by defendant only 
about ten days prior to the accident, and in conducing 
therefrom that defendant was an inexperienced driver. 

We contend that the court, having ruled that since evi¬ 
dence of the defendant having only recently obtained an 
operator’s permit would not constitute a defense (App. 49), 
erred in considering this fact for any purpose, as it evi¬ 
dently did (App. 19), for the reason that such evidence 
was unimportant and immaterial. Diamond v. Cowles — 
174 Fed. 571, top page 573. 

Condusiom 

In conclusion, it is respectfully submitted that the court 
below erred in setting aside the verdicts and judgments 
for plaintiffs and in entering judgment for the defendant 
notwithstanding the verdict; and that accordingly the judg¬ 
ment appealed from should be reversed, and that the judg¬ 
ments entered for plaintiffs on the jury verdicts should be 
reinstated. 

EARL H. DAVIS, 

1735-14th St., N. W., 
and 

LESTER WOOD, 

821-15th St., N. W., 
Washington, D. C., 

! Attorneys for Appellmt js. 




APPENDIX. 







APPENDIX. 

1 


l 


APPENDIX. 


Case No. 7950. 


IN THE 


DISTRICT COURT OF THE UNITED STATEjS 
for the District of Columbia. 


Thelma Krueger and Elmer R. 

Krueger, 627 Gallatin Street, 

N. W., Wasliington, D. C., 

Plaintiffs, 
vs. 

Frank A. Taylor, formerly I Civil Action 3353. 
known as Frank A. Prebel, c/o Filed Jul. 6, 1939. 
Department of Justice, 9th and 
Constitution Ave. N. W. or 1732 
Euclid St. N. W., Wasliington, 

D. C., 

Defendant. 


Complaint. 

(Damages for personal injuries—guests—auto accident.) 

1. This Court has jurisdiction of this cause by virtue 
of Title 18 Section 44 of the 1929 Code of Laws for the Dis¬ 
trict of Columbia. 
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2. Both of the plaintiffs herein are residents of the 
District of Columbia, as is the defendant herein who is sued 
in his own right. 

3. On February 13th, 1938 at about noon of said date, 
the plaintiffs, being wife and husband respectively, were 
guest passengers in the rear seat of a Ford automobile 
owned and operated by the defendant, they having been 
invited by defendant to accompany him on a trip to Urbana, 
in the State of Virginia, to which place the defendant was 
taking his mother, who was also a passenger in defendant’s 
said automobile, riding in the front seat thereof. 

That as they were nearing the town of Urbana, Virginia, 
and were travelling on a highway known as Route No. 227, 
the defendant, operating his said vehicle in a grossly neg¬ 
ligent, careless and reckless manner, caused same to leave 
the highway and to collide with a tree off the said highway 
and on the right side thereof, as a result of which collision 
the plaintiffs were hurled from their positions in the rear 
compartment of said vehicle and against the sides and parts 
thereof, whereby they each sustained serious and permanent 
physical injuries. 

2 3. The defendant operated his said vehicle as 

aforesaid without keeping the same under reasonable 
and proper control, without keeping a reasonable or proper 
lookout, and at a fast and excessive rate of speed, con¬ 
sidering the narrowness of the highway, and the fact that 
he was approaching a left turn in said highway which was 
partly obstructed by an embankment on his left, and he 
negligently as aforesaid disregarded the duty which he 
owed to the plaintiffs as passengers in his said vehicle to 
exercise care and prudence in the operation thereof. 
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4. The injuries sustained by the plaintiff Thelma 
Krueger, consisted of a miscarriage, she having been 
pregnant at the time of this accident for approximately 
three months, and as the result of the blow to her abdomen 
when thrown against the front seat of defendant’s vehicle 
she was caused to abort, thereafter being delivered of a 
dead foetus; she also sustained numerous severe bruises, 
contusions and lacerations to her head, arms, limbs and 
body, and was otherwise injured internally, and she sus¬ 
tained a severe shock to her entire nervous system, and 
she suffered and will in the future suffer great menta. and 
physical pain and suffering, and she suffered great anxiety 
over the loss of her child, which was her first, and she was 
hindered and incapacitated in the full performance of her 
ordinary affairs, household duties and employment, result¬ 
ing in considerable loss of energy to said plaintiff anc was 
obliged to undergo hospitalization to be relieved of her 
injuries, thereby causing great expense to her husband. 

5. The plaintiff, Elmer R. Krueger, sustained numerous 
lacerations, bruises and contusions to his arms, legs, body 
and head, chief among which was a fractured nose, hnd a 
long deep laceration of the forehead, repaired by clhmps, 
but which will leave a permanent scar thereto. 

Plaintiff Elmer R. Krueger was put to great expense for 
medical, hospital and surgical attention for himself and 
wife, nursing, medicine, etc., and lost considerable earnings 
due to his inability to carry on his employment for a long 
period of time, and in addition sustained great pai4 and 
suffering, mental and physical; and said plaintiff suffered 
loss of consortium with his wife. 


Wherefore, the plaintiff Thelma Krueger, demands judg¬ 
ment against defendant in the sum of $15,000.00, and ^lahi- 
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tiff Elmer R. Kreuger demands judgment against defend¬ 
ant in the sum of $10,000.00, besides costs of this suit. 

EARL H. DAVIS, 

Attorney for Plaintiffs, 
1735-14th St. N. W., 

Du. 2224. 


4 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Thelma Krueger and Elmer R. 
Krueger, 

Plaintiffs, 

v. 

Frank A. Taylor, formerly 
known as Frank A. Prebel, c/o 
Department of Justice, or 1732 
Euclid St., N. W., Washington, 

d. c., 

Defendant. 


Civil Action No. 3353. 


Answer. 

First Defense 

Plaintiffs have failed to state a claim against the de 
fendant upon which relief can be granted. 
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Seco'nd Defense 


Defendant admits the allegations in paragraphs 1 and 
2 of the complaint and admits that on, to-wit, February 13, 
1938, plaintiffs, husband and wife, were riding as guest 
passengers in an automobile being operated by him on a 
certain state highway in the State of Virginia about jhree 
miles from the town of Urbana, Virginia, and admits that 
his automobile ran off the state highway; but defendant 
denies that this accident was in any wise attributable to 
any actionable negligence upon his part. 


Being without information and knowledge concerning the 
allegations in paragraphs 4 and 5 of the complaint, delfend- 
ant can neither admit nor deny the same, but denjands 
strict proof thereof. Defendant denies each and 6 very 
other allegati on in the complaint. 

5 Third Defense 


Defendant says that plaintiffs’ injuries and losses, ifj any, 


were due to their own negligence and carelessness in 


that, 


with knowledge that defendant had operated and controlled 
an automobile for a limited period of time only, and that 
defendant had received a driver’s permit on, to-wit, Feb¬ 
ruary 4, 1938, but one week prior to the accident, and that 
defendant had driven the automobile in question on that 
date for a longer distance than he had ever driven any other 
automobile before, plaintiffs failed to exercise reasonable 
care and caution for their own safety in permitting defend¬ 
ant, without objection or protest as to the speed and man¬ 
ner of control of the automobile at the time of the accident, 
to continue to drive and operate his automobile under the 
circumstances charged in their complaint, all of which acts 
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of negligence on the part of the plaintiffs contributed to the 
accident and to any injuries and losses, if any, by them 
sustained. 


FROST, MYERS & TOWERS, 

By FREDERIC N. TOWERS, 
723—15th Street, N. W., 

Attorneys for Defendant. 

We hereby certify that a copy of the foregoing answer 
has been served upon the plaintiffs therein by mailing the 
same to their counsel of record, Earl H. Davis, Esquire, 
1735 14th Street, N. W., Washington, D. C., on July 25tli, 
1939. 


FROST, MYERS & TOWERS, 
By FREDERIC N. TOWERS, 
Attorneys for Defenda/nt. 


The Court’s Charge to the Jury. 

The Court: Now, gentlemen, we come to the examination 
of the evidence offered to decide and determine what your 
verdict should be. Of course, you will take the statements 
of the law 1 am about to give you as correct. You will 
ascertain the facts and apply these principles to them. All 
questions of fact are exclusively for you to pass upon. 
Of course, you should not be influenced in any way by any 
question of sympathy for, or prejudice against any of the 
parties. Your verdict should be based entirely upon the 
facts and, of course, we both want to give our very best 
judgment in order that the parties, when they leave, what- 
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ever your verdict, will be convinced that you have done 
your best in your decision in the case. 

Now, there are certain general principles which are 
applied in all cases. The charge here is that the defendant 
was negligent, called gross negligence. The burden is on 
the plaintiff to establish that by a preponderance of the 
evidence. Now, you have had that defined many timete, and 
I think you know what it means. It means the weight of 
the evidence. It does not necessarily mean who called the 
witnesses. In this case they were all called by the plain¬ 
tiffs, but the defendant who should be treated as a hostile 
witness; and it doesn’t depend on the number of witnesses. 
It depends on the weight of the testimony. Thai; is a 
question of fact for you. 

You are instructed as a matter of law that the mere hap¬ 
pening of an accident to the automobile operated by the 
defendant and in which the plaintiffs were riding as guest 
passengers resulting in injury to the plaintiffs do^s not 
of itself impose liability on the defendant and permit the 
plaintiffs to recover damages for their injuries. It is the 
burden of the plaintiffs to prove by a fair preponderance 
of the evidence that the defendant did some act or acts 
or omitted to do some act or acts which amounted to gross 
negligence on his part proximately contributing to plain¬ 
tiffs’ injuries. If you are not satisfied that the evidence 
in this case preponderates in favor of the plaintiff^, then 
your verdict should be for the defendant as under those 
circumstances the plaintiffs have failed to maintain their 
burden of proof and are therefore entitled to no recovery 
in this case. 

Now, the question of the credibility of the witnesses is 
a matter of fact and, therefore, exclusively for you to pass 
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on. This matter occurred almost two years—almost three 
years ago, rather, and it is for you to determine from the 
evidence the ability of the witnesses to observe and relate 
what took place at that time, and their ability to remember 
and tell it to you, and to examine their demeanor on the 
stand—that is a matter also which you are entitled to take 
into consideration. 

Of course, you are entitled to consider the facts. There 
are a great many in dispute in this case, the kind of road 
it was, the location of the car, the location of the tree, and 
the various other things. Counsel have produced these 
photographs in order to let you see the place as well as 
it can be seen where this accident happened. 

The Court instructs the jury, as a matter of law, that 
they must decide this case on the evidence adduced here. 
The jury are the sole judges of the facts in this case. In 
considering the case, the jury shall take into account the 
interest of witnesses in the result of the suit, and consider 
the possibility of bias because of such interest. The jury 
are further instructed that it is their exclusive province to 
determine as to the credibility of any witness. 

Now, as counsel has explained to you, this accident hap¬ 
pened in the State of Virginia, and we are governed by 
the law of Virginia. Counsel have already stated to you, 
and I am only restating it, and in giving you this definition 
of gross negligence I am going to do so by reading to you 
from the decisions of the Courts of Virginia. I do not 
know of any better way of showing you how they hold. I 
am referring to the fact that the car started out about 
eight o’clock in the morning on the way to Urbana. Now, 
because plaintiffs were the guests of the defendant, under 
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the Virginia law he has no liability under the law unless 
the accident was due to gross negligence on his part. They 
are to be treated as his guests. The mere fact that they 
were related to him in some way, or related by blcjod to 
Mrs. Taylor, who adopted him, is not to have anything to 
do with the case. They are to be treated, as counsel ex¬ 
plained, the same as anybody else to whom Mr. Taylor 
might have been giving a free ride on that occasion. | 

Now, under the law, as counsel has explained to you, 
a person charged with negligence is required to exercise 
ordinary care, and he is liable for what we call ordinary 
negligence. Now, in this particular case, because of the 
fact that the plaintiffs were guests of the defendant Under 
the Virginia law, he was required to exercise what we call 
a slight degree of care. He is responsible if he is guilty 
of gross negligence. 

Now, the difference between ordinary negligence and 
gross negligence is not so easy to explain to you. It is 
a difference in degree, not in kind, and I will now give you 
the definition which was given originally by a Massachusetts 
judge, and this has been quoted by the Virginia Courts: 

“Negligence, without qualification and in its ordinary 
sense, is the failure of a responsible person, either by 
omission or by action, to exercise that degree of care, 
vigilance and forethought which, in the discharge of 
the duty then resting on him, the person of ordinary 


par- 
com- 
the 


caution and prudence ought to exercise under the 
ticular circumstances. It is a want of diligence 
mensurate with the requirement of the duty a 
moment imposed by the law. Gross negligence is sub¬ 
stantially and appreciably higher in magnitude than 
ordinary negligence. It is materially more waijit of 
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care than constitutes simple inadvertence. It is an 
act or omission respecting legal duty of an aggravated 
character, as distinguished from a mere failure to exer¬ 
cise ordinary care. It is very great negligence, or the 
absence of slight diligence, or the want of even scant 
care. It amounts to indifference to present legal duty, 
and to utter forgetfulness of legal obligations so far 
as other persons may be affected. It is a heedless and 
palpable violation of legal duty respecting rights of 
others. The element of culpability which characterizes 
all negligence is, in gross negligence, magnified to a 
high degree as compared with that present in ordinary 
negligence. Gross negligence is a manifestly smaller 
amount of watchfulness and circumspection than the 
circumstances require of a person of ordinary pru¬ 
dence. It falls short of being such reckless disregard 
of probable consequences as is equivalent to a willful 
and intentional wrong. Ordinary and gross negligence 
differ in degree of inattention, while both differ in kind 
from willful and intentional conduct which is, or ought 
to be, known to have a tendency to injure.’ ’ 

Now, this definition does not possess the exactness of a 
mathematical demonstration, but is what the law now em¬ 
ploys. Now, again, a restatement of that from a later 
case: 

“Gross negligence is a manifestly smaller amount 
of watchfulness and circumspection than the circum¬ 
stances require of a person of ordinary prudence. It 
falls short of being such reckless disregard of probable 
consequence as is equivalent to a willful and intentional 
wrong. Ordinary and gross negligence differ in degree 
of inattention, while both differ in kind from willful 
and intentional conduct which is, or ought to be, known 
to have a tendency to injure. 
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“Stated in somewhat different terms, gross negli¬ 
gence is that degree of negligence which sho^s an 
utter disregard of prudence amounting to complete 
neglect of the safety of another. There is no sharp, 
well-defined, dividing line between simple negligence 
and gross negligence. The distinction is one <}f de¬ 
gree.” 


So, now, gentlemen, that is the question you haye to 
consider. You have heard the testimony of the two plain¬ 
tiffs as to what happened as they remember it. You, have 
heard the testimony of the defendant as to what happened 
as he remembers it, and his lack of recollection as to what 
happened immediately after he had made the turn to the 
right. Now, it is for you to consider all of the evident, the 
location, the photographs which have been introduced, 
showing the car itself which was struck, and then to deter¬ 
mine whether or not, in your judgment, the plaintiffs have 
shown by a preponderance of the evidence that the de¬ 
fendant was guilty of gross negligence, as I have just 
defined that. If they have so shown the verdict mupt be 
for them. If they have not shown anything more than 
ordinary negligence, or if, in your judgment, the testimony 
is equally balanced on the question of gross negligjence, 
then you verdict should be for the defendant for la<^k of 
evidence; but if the preponderance of the evidence does 
show that the defendant was guilty of gross negligence, 
and that that was the proximate cause of the collision with 
the tree and the injury to the plaintiffs then your verdict 
must be for them. 


Now, I have several instructions of what I have just 
told you is the law, so I will read them to you: 

“You are instructed as a matter of law that ^ince 
the plaintiffs were guests in the automobile of the 
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defendant, the plaintiffs are not entitled to recover 
against the defendant upon the mere showing of 
ordinary negligence. The defendant is presumed to be 
free from negligence of any kind and to have operated 
his car with due care. And the burden is upon the 
plaintiffs to prove not only that the defendant was 
guilty of negligence, but also that such negligence was 
gross” as I have defined that term to you a few mo¬ 
ments ago. “If the evidence is equally balanced on 
this point of gross negligence or preponderates in 
favor of the defendant, then your verdict must be for 
the defendant. But if you find a fair preponderance 
of the evidence established that there was gross negli¬ 
gence, then your verdict should be for the plaintiffs.” 

“The jury are instructed as a matter of law that the 
mere failure to skillfully operate an automobile under 
all conditions, or to be alert and observant, and to 
act intelligently and operate an automobile at a low 
rate of speed may, or may not, be a failure to do what 
an ordinarily prudent man would have done under the 
same or similar circumstances and thus amount to lack 
of ordinary care or to ordinary negligence; but under 
the law of Virginia where the accident in this case 
occurred, such lack of attention and diligence, or mere 
inadvertence, does not amount to gross negligence for 
which the defendant would be responsible to the plain¬ 
tiffs as invited guests. If you find from the evidence 
in this case that defendant merely failed to skillfully 
operate his automobile under all the conditions and 
circumstances, or to be alert and observant, or to act 
intelligently and operate his automobile at a low rate 
of speed, then your verdict must be for the defendant; 
on the other hand, if you find that the act or acts of 
the defendant discloses gross negligence as I have 
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defined that instruction to you, then your verdict should 
be for the plaintiffs .’ 7 

“If you believe from the evidence that the defend¬ 
ant in the manner of operation of his said automobile, 
as disclosed by the evidence, was guilty of gross negli¬ 
gence in the operation thereof, as I have defined that 
term, your verdict should be for the plaintiffs,” pro¬ 
vided, of course, that that is established by a prepon¬ 
derance of the evidence. 


Now, so much for the law, gentlemen. If you find for 
the defendant that is the end of the case and you need 
spend no further time on it. 

If you find for the plaintiff—and if you find fo| the 
plaintiffs you must find for both—then you take up the 
amount of your verdict and while, as counsel has explained 
to you, this is one suit, there should be two verdicts i:i the 
case of a finding for the plaintiffs, a separate verdict for 
each of them. 


First, we will take the case of Mrs. Kreuger. If yor| find 
for her then you come to a question of what are suitable 
damages which you find from the evidence she has sus¬ 
tained : 

“In fixing the amount of the damages, the jur^ are 
instructed that they will assess her damages at such 
a sum of money not exceeding the amount claimed by 
her in the complaint, as will be a fair and reasonable 
compensation to her for all physical injuries and stock 
to her nervous system as may be shown by the evi¬ 
dence to have been sustained by her, as well as all 
mental and physical suffering resulting from suet in¬ 
juries, and for the physical and mental pain and an- 
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guish, discomfort and inconvenience which the evi¬ 
dence shows she has suffered and may hereafter suffer 
on account of or as a result of her said injuries, and 
in determining the amount of the damages to be award¬ 
ed, you may take into consideration, as you find from 
the evidence, the nature and extent of her injuries and 
whether they are of a permanent nature or otherwise, 
and the disfigurement resulting from the permanent 
scars received by the plaintiff, as shown by the evi- 
dence. ,, 

Now, if I may restate that for you, leaving out now of 
consideration for the moment the question of her loss of 
earnings, and taking up her pain and suffering, it is for 
you to endeavor to fix in money such sum as will fairly 
and adequately compensate her. It is not a question of 
punishment for the defendant, or to reward the plaintiff. 
It is a question of translating into dollars the injuries she 
suffered. Now, it is agreed by counsel that you may not 
take into consideration the fact that the child did not live. 
You may consider that only as it reflects on the question 
of pain and suffering she endured. Of course, there was 
pain and suffering she had in connection with this miscar¬ 
riage, and the plaintiff and the doctor have endeavored to 
describe to you as best they could, and you may take into 
consideration the pain and suffering she underwent, and 
what she suffered from physical injuries. Now, this refers 
to permanent injury, scars, disfigurement and headaches 
on her part, and, as I recall it, the only permanent injury 
is the scar she described. You should take all those things 
into consideration. Now, it is also claimed by her that she 
had this position at twelve dollars a week at which she did 
work for a few days after the accident, and then could not 
proceed further because of the miscarriage, and she told 
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you that she hoped to work for about five months there¬ 
after. Well, it is, of course, for you to say, and us^ your 
best judgment in determining what loss, if any, she suffered 
by reason of having that job and not being able to keep it 
during the period you think she would have been able to 
keep it; if you think five months would be a reasonable 
time, all right, but it is for you to use your best judgment. 
Of course, you must bear in mind that the rule of burden 
of proof applies to damages as well as the question of 
liability. It is for the plaintiff to establish all damages. 


Have I stated that fairly? 

Mr. Wood: I think you have. 

The Court: Now, as to Mr. Kreuger. His injurie^ were 
slighter than those of his wife. He had an injury [to his 
eye and a broken nose. Now, you should adequately and 
fairly compensate him for those injuries and the paip and 
suffering he has suffered and undergone, and if you think 
that there is a permanent injury to the nose—you have 
seen it and you are able to form your own judgment as 
to whether or not there is any permanent injury there—you 
should take all that into consideration. It is admitted he 
lost two days of pay, which I believe it was admitted was 
eight dollars. 

There are two points now which are not in the item of 
damages for Mrs. Kreuger, but are in the amount of dam¬ 
ages for him. There has been evidence of medical expense 
for both of them, and, under the law, he is liable for all of 
them, and so you should put in his verdict the loss of ex¬ 
pense, not the loss of pay Mrs. Kreuger may have under¬ 
gone, but the medical expenses, hospital bills. 

Is there any objection to them having a list of tpose? 
It is a little difficult for them to remember. I think you 
totaled them about $250. 
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Mr. Wood: $249.50. 

The Court: Just check on that. 

Mr. Myers: I am sure that is right. 

The Court: Now, not as a suggestion from me that that 
is the amount you should find, but those are the items which 
are claimed, and I believe it is admitted by counsel that 
many of them are reasonable. 

Mr. Myers: Oh, yes, I haven’t questioned any of them 
at all. 

The Court: And then there is another item in connection 
with Mr. Kreuger which must be taken into consideration, 
and that is what we know as loss of consortium. What in¬ 
juries do you think he suffered by reason of her illness? We 
still proceed on the old-fashion theory that the husband is 
entitled to the services of the wife around the house, and 
if she is unable to render them he is entitled to be compen¬ 
sated in that respect; and also loss of consortium includes 
the loss of association between husband and wife, and 
particularly you gentlemen will realize that there is a very 
great difference in the smoothness with which a house¬ 
hold runs when the wife is ill than when she is well, and yon 
are entitled to take those into consideration in arriving at 
your verdict. 

I think, gentlemen, that that covers everything. I have 
not read the seventh prayer, but haven’t I covered the sub¬ 
stance of it? 

Mr. Wood: I think you have. 

The Court: Would you like the jury to have the photo¬ 
graphs? 

Mr. Wood: I would like to have them take them if there 
is no objection. 

Mr. Myers: I have no objection. 

The Court: Then they may have the photographs. Well, 
then, gentlemen, if you will retire we will send them in to 
you. 
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Mr. Myers: I can’t agree to this one item, est 
loss of earnings; I can’t agree to that. 

The Court: Let me see it, please. Just send it in to 
the jury. 

Mr. Wood: Tear that off. They may consider thd other. 


6 Memorandum. 

January 24,1941. 

Verdict: Judgment for $1,500.00 for Thelma Krueger 
and $487.95 for Elmer R. Krueger, together with costfc, filed. 


7 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 3353 


Motion to Set Aside Verdict and for Judgment or for a 

New Trial. 

Filed Jan. 30,1941 

Now comes the defendant, Frank Taylor, by his counsel, 
and moves this Court for an order setting aside the verdict 



Thelma Krueger and Elmer R. 
Krueger, 

Plaintiffs, 


Frank A. Taylor, 


Defendant. 
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herein and the judgment entered thereon and for judgment 
in accordance with defendant’s motion for a directed ver¬ 
dict, or in the alternative for a new trial on the following 
grounds: 

1. There was no substantial and competent evidence to 
sustain the verdict in favor of the plaintiffs. 

2. The Court erred in submitting the case to the jury 
upon all the testimony in the case. 

3. The defendant upon all the evidence and upon the 
law applicable thereto under the decisions of the Supreme 
Court of Appeals of Virginia was entitled to a directed 
verdict at the conclusion of the testimony. 

FROST, MYERS & TOWERS, 

By Frank H. Myers, 

723-15th St., N. W. 

Washington, D. C., 

Attorneys for Defendant. 

We hereby certify that plaintiffs herein have been serv¬ 
ed with a copy of the foregoing Motion and accompanying 
Points and Authorities by mailing the same to their at¬ 
torneys of record, Lester Wood, Esq., 815 15th St., N. W., 
and Earl H. Davis, Esq., 1735 14th St., N. W., this 30th 
day of January, 1941. 

FROST, MYERS & TOWERS, 
By Frank H. Myers, 

Attorneys for Defendant. 
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8 IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia 

Civil Action No. $353. 


Memorandum. 

The question in this case is whether defendant’s Negli¬ 
gence was gross or ordinary. 

The accident occurred in Virginia on Sunday, February 
13, 1938. Defendant owned and drove a new Ford car in 
which plaintiffs and a Mrs. Taylor were riding when the 
car struck a tree causing the injuries to plaintiffs. De¬ 
fendant was the adopted son of Mrs. Taylor. Plaintiffs 
are husband and wife; the female plaintiff was the piece 
of Mrs. Taylor, at whose home all the litigants lived. 

Defendant, an inexperienced driver, bought the cpr in 
January, and obtained his driver’s license about ten days 
before the accident. Mrs. Taylor desired to visit a sister 
of Mrs. Krueger who lived in Urbana. Defendant invited 
plaintiffs to accompany Mrs. Taylor and himself onj the 
trip. 

The day was bright and clear. The party started about 
8 o’clock a. m. and the accident occurred three to four hfrars 
later about ten miles before reaching Urbana. Shortly be- 
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fore the accident Mr. Krueger offered to take the wheel 
but defendant preferred to complete the trip himself. 

Of the eyewitnesses only the testimony of Mr. Krueger 
and defendant was important so far as the accident was 
concerned. 

9 The accident occurred at a gradual left curve 

(about 22°). There was a slight upgrade just be¬ 
fore the curve; the road was fifteen feet wide, with ma¬ 
cadam surface; there was a dirt shoulder but no ditch. 
The road, shoulder and grass surrounding the three were 
on the same level. The three with which defendant col¬ 
lided was 6 feet 3 inches from the right edge of the road 
and was visible for 200 feet. The tree struck the car be¬ 
tween the front right wheel and fender, and the front 
axle was bent. The speed of the car—25 to 30 miles an 
hour—was not excessive. There was no other traffic. 

Mr. Krueger, who occupied the rear seat, testified that 
about 3 to 5 seconds before the accident he saw the car 
gradually leaving the road and called to defendant not to 
hit the tree. 

Defendant testified that he was feeling tired; that he was 
driving in the middle of the road; and as he approached 
the curve desired to get on the right hand side of the road 
and turned the wheel to the edge of the road; that he then 
saw the tree but could not remember what happened be¬ 
tween that time and the collision; he estimated the tree 
to be 15 feet away when he turned to the edge of the road. 

Defendant moved for a directed verdict on the ground 
that the evidence failed to show gross negligence. This 


21 


motion being overruled, the jury found in favor ofj each 
plaintiff. 


Defendant has now moved to set aside the verdict and to 
enter judgment for defendant, or, in the alternative for a 
new trial. 

Counsel agreed that under the Virginia law plaintiffs 
could not recover unless gross negligence was shown. 

Counsel also agreed to the definition of gross 
10 negligence given by C. J. Rugg in Altman v. Aron¬ 
son, 231 Mass. 591, and approved in Thomas v. Snow, 
162 Va. 654, and in Wright v. Osborne, 175 Va. 442, Ac¬ 
cordingly the jury was charged as follows: 

“Negligence, without qualification, and in its ordi¬ 


nary sense, is the failure of a responsible person, either 
by omission or by action, to exercise that degree of 
care, vigilance and forethought which, in the dis¬ 
charge of the duty then resting on him, the person of 
ordinary caution and prudence ought to exercise 
under the particular circumstances. It is a wa|nt of 
diligence commensurate with the requirement off the 


duty at the moment imposed by the law. 

“Gross negligence is substantially and appreciably 
higher in magnitude than ordinary negligence. It is 


materially more want of care than constitutes simple 
inadvertence. It is an act or omission respecting legal 
duty of an aggravated character as distinguished from 
a mere failure to exercise ordinary care. It is very 
great negligence, or the absence of slight diligence, or 
the want of even scant care. It amounts to indiffer¬ 
ence to present legal duty and to utter forgetfulness 
of legal obligations so far as other persons may be af¬ 
fected. It is a heedless and palpable violation of legal 
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duty respecting the rights of others. The element of 
culpability which characterizes all negligence is in 
gross negligence magnified to a high degree as com¬ 
pared with that present in ordinary negligence. Gross 
negligence is a manifestly smaller amount of watch¬ 
fulness and circumspection than the circumstances re- 
' quire of a person of ordinary prudence. * * * It falls 
short of being such reckless disregard of probable 
consequences as is equivalent to a wilful and inten¬ 
tional wrong. Ordinary and gross negligence differ 
in degree of inattention, while both differ in kind from 
wilful and intentional conduct which is or ought to be 
known to have a tendency to injure. # * * 

“Stated in somewhat different terms, gross negli¬ 
gence is that degree of negligence which shows an 
utter disregard of prudence amounting to complete 
neglect of the safety of another.” 

11 In Lennon v. Smith, 173 Va. 327, it is said: 

“A mere failure to skilfully operate an automobile 
under all conditions, or to be alert and observant, and 
to act intelligently and operate an automobile at a 
low rate of speed may, or may not, be a failure to do 
what an ordinarily prudent person would have done 
under the circumstances, and thus amount to lack of 
ordinary care; but such lack of attention and dili¬ 
gence, or mere inadvertence, does not amount to wan¬ 
ton or reckless conduct or constitute culpable negli¬ 
gence for which defendant would be responsible to 
an invited guest.” 

In Carroll v. Miller, 175 Va. 388 the Court said: 

“to be gross it [negligence] should shock fair-mind¬ 
ed men”. 
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1. The evidence clearly shows ordinary negligence but 
in my judgment reasonable men could not find that such 
negligence was gross. 

The following cases support this conclusion: 
Boggs v. Ply on, 157 Va. 30, Young v. Dyei, 161 
ib. 434, CarroU v. Miller, 175 ib. 388, Shriear v. 
Feigelson, 248 Mass. 433, Bamk v. Satran, 266 ib. 
253, Cook v. Cole, 273 ib. 557, Lefebvre v. flow- 
ell, 288 ib. 263, 192 N. E. 491, Richards v. pono- 
hue, 285 ib. 19, Loughrm v. Nolan, 29 N. E. (2d) 
737 (Mass.) Rauch v. Stacklevn, 142 Ore. 286. 

Most of the accidents involved in these cases 
at curves, and in several of them the facts were 
similar to those in the present case. In all it was 
the negligence was not gross. 

Plaintiffs rely upon the following cases in which it| was 
held that the evidence either showed gross negligence or 
raised a question for the jury: 

Yonker v. Williams, 169 Va. 294, Watson v. Coles, 
170 ib. 141, Thornhill v. Thornhill, 172 ib .j 553, 
Wright v. Osborne, 175 ib. 442, Peak v. Fripp, 
11 SE (2nd) 383. 

| 

A brief statement of the facts most favorable to plain¬ 
tiffs in those cases shows the distinction between the two 
degrees of negligence. 

12 In Yonkers v. Williams, on a dark foggy, ijoisty 
night a truck which had run out of gas had been park¬ 
ed on the extreme right side of a three-lane road; it} had 
rained and the roads were wet; the rear lights on the truck 
were visible for half a mile; other cars travelling ^t a 
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slower speed had passed safely; defendant’s admissions 
made before the trial were that he was going 40 to 45 miles 
an hour, was having trouble with his windshield becoming 
clouded and did not see the truck until it w~as too late. 

In Watson v. Coles defendant was driving at night on a 
rough narrow road, with many curves, and went off the 
road at one of the curves; his speed was estimated at from 
50 to 70 miles an hour, and he admitted gross negligence. 

In Thornhill v. Thornhill, the road was wet and slippery; 
the driver had been cautioned by plaintiff not to drive so 
fast; without reducing speed he passed a caution sign in¬ 
dicating the curve and approached the curve at 55 miles 
an hour, his speed being so great he could not negotiate 
the curve; he applied his brake and skidded, striking a 
truck on the other side of the road. 

In Wright v. Osborne defendant, while traveling 45 miles 
an hour attempted to pass three cars on an S curve; his 
vision of oncoming cars being obstructed; without reduc¬ 
ing his speed he struck a car and went through a fence; his 
conduct was held to violate two sections of the statute, in¬ 
cluding the section prohibiting reckless driving. 

In Peak v. Tripp there was circumstantial evidence that 
the car was being driven at high speed in the night time 
around a curve and down grade. 

13 Defendant’s motion to set aside the verdict and 
judgment for plaintiffs and to enter judgment for 
him is granted. 

2. In view of the recent decision in Montgomery Ward 
& Company v. bather M. Dimcan, decided December 9, 
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1940 by the Supreme Court, I now express my vie^s on 
the motion for a new trial. Should the United States 
Court of Appeals reverse by ruling on the first motion it 
must be on the ground that there was evidence tending to 
show gross negligence and that the question was one for 
the jury. In that event I would overrule the alternative 
motion for a new trial on the ground that the question had 
become one for the jury. 

March 5, 1941. 

JE&SE C. ADKINS, 
Justice. 


Book 22, page 4[85. 

i 

In the 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia 

I 

Civil Action No. 3353 
” Filed Mar. 6, 1941. 

J 

Order Setting Aside Verdict and Judgment, etc. 

This matter coming on for hearing on the motion off the 
defendant to set aside the verdict and judgments, entered 
on January 24, 1941, and to enter a judgment for the de¬ 
fendant, it is by the Court this 6th day of March, 1941 


Thelma Krueger, et al, 
vs. 

Frank A. Taylor, Etc. 
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ORDERED that the verdict and judgments heretofore 
entered herein for the plaintiffs are hereby vacated and 
set aside and it is further 

ORDERED that judgment is hereby entered for the de¬ 
fendant with costs against plaintiffs. 

CHARLES E. STEWART, 
Clerk. 

By Enoch D. Chase, 

Assistant Clerk. 

By direction of 
Justice Adkins 

15 IN THE 

DISTRICT COURT OF THE- UNITED STATES 
for the District of Columbia 

il No. 3353 


Notice of Appeal. 

Notice is hereby given this 2nd day of April, 1941, that 
plaintiffs, Thelma and Elmer R. Krueger, hereby appeals 
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to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered oh the 
5th day of March, 1941 in favor of Defendant, agfainst 
said plaintiffs, Thelma and Elmer R. Krueger. 


EARL H. DAVIS and LESTER W<t)OD, 
Attorney for Plaintiffs, 

1735 14th St., N.W.—Du. 2224. 


37 IN THE 

DISTRICT COURT OF THE UNITED STATES 


fob the District of Columbia 


Thelma Krueger, and Elmer R. 
Krueger, 

Plaintiffs, 


Frank A. Taylor, Formerly 
Known as Frank A Prebel, 

Defendant . 


Civil Action No. $353. 
Filed Aug. 26, 1$41. 


Statement of Points on Which Appellants Intend to Rely. 

Comes now the plaintiffs, Thelma Krueger and Elmer 
R. Krueger, and assigns for review on appeal, errors kx>m- 
mitted by the trial court as follows: 

1. The trial court erred in granting the defendant’s 
motion to set aside and vacate the verdicts and judgments 
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for the plaintiffs herein, and to enter judgment for the 
defendant. 

2. The trial court erred in setting aside and vacating 
the verdicts and judgments for the plaintiffs herein, and 
in entering judgment for the defendant. 

3. The trial court erred in admitting in evidence the 
testimony of the defendant to the effect that defendant had 
just obtained an operator’s permit about ten days prior 
to the accident, and in concluding therefrom that the de¬ 
fendant was an inexperienced driver, and further, the trial 
court erred in considering such evidence in granting the de¬ 
fendant’s motion to set aside and vacate the verdicts and 
judgments for plaintiffs, and to enter judgment for de¬ 
fendant. 


EARL H. DAVIS, 

1735—14th St., N.W. and 

LESTER WOOD, 

821—15th St., N.W., 
Attorneys for Plaintiffs, 
Washington, D. C. 
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Notice of Filing “Narrative Statement of Testimony” 

16 IN THE) 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia 


Thelma Krueger, and Elmer R. 
Krueger, 

Plamtiffs, 

v. 

Frank A. Taylor, Formerly 
Known as Frank A. P rebel, 

Defendant. 


Civil Action No. 3353. 


J m 

FROST, MYERS & TOWERS, 
Attorneys for Defendant, 

723—15th St., N.W., 
Washington, D. C. 


Please take notice that the within Narrative Statement 
of Testimony will be filed in the United States Courf of 
Appeals for the District of Columbia on January lj3th, 


1942. 


EARL H. DAVIS, 
1735—14th St., N.W., 


and 


LESTER WOOD, 

821—15th St., N. W., 
Washington, D. C., 
Attorneys for Plaintiffs. 
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ACKNOWLEDGEMENT OF SERVICE. 

Service of copy of the foregoing Notice and copy of the 
following attached Narrative Statement of Testimony, 
with Stipulation, is acknowledged, this 12th day of Janu¬ 
ary, 1942. 

FROST, MYERS & TOWERS, 
Attorneys for Defendant, 

72:3—15th St., N.W., 
Washington, D. C. 

By (s) Frank H. Myers, 

Of Counsel for Defendant. 


Stipulation Concerning Narrative Statement of Testimony 

on Appeal. 

17 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Thelma Krueger, and Elmer R. 
Krueger, 

Plaintiffs, 

v. 

Frank A. Taylor, Formerly 
Known as Frank A. Pkebel, 

Defendant. 


Civil Action No. 3353. 


It is hereby stipulated, this 12th day of January, 1942, 
by and between counsel for all the parties to the above 
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captioned action, that the following “narrative statement 
of testimony”, hereto attached, and consisting of eighteen 
(18) pages, contains in substance, all of the material testi¬ 
mony touching upon the points involved in the appeal of 
this action. 



EARL H. DAVIS, 

1735—14th St., N.W., and 

LESTER WOOD, 

821—15th St., N.W., 
Washington, D. C., 
Attorneys for Plaintiffs. 


By 


FROST, MYERS & TOWERS, 
Attorneys for Defendant, 
723—15th St, N.W., 
Washington, D. C. 

(s) Frank H. Myers, 

Of Cownsel for Defendant\ 
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Narrative Statement of Testimony. 

18 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Thelma Krueger, and Elmer R. 
Krueger, 

Plaintiffs, 

v. 

Frank A. Taylor, formerly 
known as: Frank A. Pkebel, 

Defendant. 


Civil Action No. 3353. 
Filed Jan. 13, 1942. 


The plaintiffs in this case are wife and husband respec¬ 
tively and are both residents of the District of Columbia, 
as is the defendant, Frank A. Taylor. 

A n d on February 13, 193S all the parties of this suit 
lived at 1732 Euclid Street, Northwest in Washington, D. 
C. There is no relationship between the plaintiffs and de¬ 
fendant either by blood or marriage. 

The plaintiff, Elmer Krueger, testified that he and his 
wife were married on January 30th, 1937 in the city of 
Richmond, Virginia and that they lived in Richmond, Vir¬ 
ginia prior to their marriage and thereafter until January 
5, 193S at which time, they came to the city of Washington 
to take up their residence; that on coming to Washington, 
they took up their residence at the address—1732 Euclid 
Street, Northwest. 
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That prior to February 13, 1938, which was the date of 
the accident forming the basis of this suit, the plaintiff, 
Elmer Krueger, had ridden with the defendant, Tayloj, on 
one occasion that he knew of and possibly another; the one 
occasion that he was sure of was approximately two weeks 
prior to February 13th, 1938. 

19 That on the evening prior to February 13, 1938, 
which would be February 12th (Saturday), the de¬ 
fendant, Taylor, invited the plaintiffs to accompany him 
the following morning to a town called, Urbana, Virginia, 
a distance of 140-145 miles from Washington, as he j was 
taking his foster mother there for a vacation and wpuld 
like company on the return trip; that the plaintiffs accept¬ 
ed this invitation and that the party consisting of the de¬ 
fendant and his foster mother in the front seat, and plain¬ 
tiffs in the rear seat, left Washington about 8:00 A[ M. 
Sunday morning, February 13th, 1938; that Mr. Talylor 
was driving and did all the driving up to the time of the 
accident; that the accident in question occurred about 11:30 
A. M. when they were within eight to ten miles of Urbina; 
and up to the time of the happening of the accident in ques¬ 
tion, the defendant drove very nicely, “In fact, I couldn’t 
drive better myself”. 

That the accident in question happened on a curve in the 
road, which, in the direction they were travelling, wpuld 
be a left curve for them; that prior to approaching this 
curve, the defendant was travelling about 35 or 40 miles 
per hour but slackened up 5 miles just before he reached 
the curve, his speed then being approximately 30 td> 35 
miles per hour; that this particular road is a macadam 
road, approximately 15 feet wide and that the curve, as ;hey 
approached it, had a slight up grade; 
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“The Witness: And as we approached this curve on 
which the tree was situated, as I said there was a slight 
grade there and the speed of the car would naturally slacken, 
and so there was no attempt made at all to make the curve 
as far as I could see, because I have been driving at least 
ten years. 

“Mr. Myers: Just tell what happened. 

1 ‘ The Witness: And there were no brakes applied. 

20 As "we approached the tree, about 25 feet, I could 
sense or tell, we were going to hit the tree, and T 
said ‘Look out for the tree, Frank.’ ” 

“By Mr. Wood: 

“Q. To the defendant driving the car? A. Yes. I 
said, ‘Look out for the tree,’ and I could see that he wasn’t 
going to do anything, and I ducked my head. 

“Q. And at that time what happened? A. We collided 
with the tree. 

“Q. About how fast were you going when you collided 
with the tree, if you can tell us? A. I should say about 
tvrenty-five or thirty. 

“Q. How long had you driven a car prior to this ac¬ 
cident? A. About seven or eight years. 

“Q. What "was the condition of the road back toward 
Washington as you came up to this curve, as to whether it 
vras a straight road or a curvy road? A. It was curvy. 

“Q. Were there other curves back further that had 
been rounded and taken by Mr. Taylor? A. Yes, sir. 

“Q. Did he have any difficulty in making those curves? 
A. No. 

■ “Q. About how far off the road was this tree you say 
he struck? A. I should say about six feet. 
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“Q. Six feet? A. Yes. 

“Q. Was there room between the edge of the road and 
the tree for him to have gone without striking the 
21 tree? A. I should say so, yes. 

“Q. What, if anything, else was alongside of the 
tree? A. There was a fence that was almost at the! tree, 

i 

almost, only to the right I should say. 

“Q. State whether there were any cars, any other 
automobiles, going in the same direction you were nt the 
time the accident occurred? A. No. 

“Q. State whether or not there were any automobiles 
coming from the other direction going toward Washington 
at the time? A. No. 

“Q. State whether or not there were any automobiles 
alongside of the road, or any cars in sight when this hap¬ 
pened? A. There were none.” 

That there was a wire fence on the opposite side of the 
tree, the fence being only a couple inches beyond the! tree 
and that this fence continued all the way down the road; 
and that the road surface was in good condition. 

This witness was then handed a series of photographs 
depicting the condition of the road at the time of the ac¬ 
cident, showing the curve and the tree in question; he also 
identified certain photographs of the damaged car, taken 
after the accident and before the repairs had been made. 

This witness, the male plaintiff, then testified that after 
the accident he was dazed and was lying on the floor of 
the car, but that he got back up on the seat and assisted his 
wife, who was also lying on the floor, back to her seat when 
he noticed that his nose was gashed and bleeding and he 
laid his head back on the seat to let the blood run onto the 



36 


seat and not onto Ms clothes; that he was thrown di- 
22 rectly forward but did not know what part of the car 
hit his head; lie testified that he was not unconscious 
but was badly dazed and was in that condition for several 
minutes and he took his wife out of the car; that both of 
them went over and sat on the opposite side of the road 
from where the accident occurred; that the opposite side 
of the road is not on a level with the road surface but is 
elevated six inches or more from the road surface; that 
about 15 or 20 minutes after the accident he went over and 
looked at the car and found that it had struck a tree right 
between the right front wheel and the motor which had been 
driven back; that the photograph offered in evidence repre¬ 
sented the same damaged condition; Mr. Krueger then 
described the injuries that he observed his wife had sus¬ 
tained also, specifically mentioning a gash on the small 
little finger, that she was quite sick, but was feeling better 
about 20 minutes later, and that she had two lacerations of 
her right arm; he also stated that the defendant and his 
foster mother, who was in the front seat, also sustained in¬ 
juries in the accident; that after the accident, the husband 
plaintiff and his wife plaintiff remained at the scene of the 
accident about an hour; that about 15 or 20 minutes after 
the accident someone happened along and drove the de¬ 
fendant Taylor into Urbana for first aid and to get some¬ 
one to bring them all back to Urbana; that the defendant was 
the first one to leave the scene of the accident and returned 
within the hour with Dr. Jones from Urbana; that the doc¬ 
tor not being able to do much at the scene of the accident 
took them all back to Ms office where first aid treatment was 
rendered, bandaging the plaintiff’s wife’s arm and head; 
he further testified that quite a bit of her hair had been 
rubbed off and that the doctor put certain clamps or stitches 
over one of Mr. Krueger’s eyes to close several severe 
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lacerations; that this cut over the eye had left a slight scar 
between the eyebrow and the eyeball, which was still 
23 visible and which he exhibited to the Jury; thaJt he 
also sustained a fractured nose; that he and his wife 
and the defendant, Taylor, came back to the city of Wash¬ 
ington the same night having stayed at the home of a sister 
of Mrs. Krueger Sunday afternoon until about 7:00 P. M. 
when they left for Washington; that when they arrived in 
Washington, they went to the office of Dr. Gunning at 
1616—16th Street, Northwest, Washington, D. C., it| be¬ 
ing about 11:00 P. M. when they arrived at his office, and 
Dr. Gunning then started medical treatment of both Mr. 
and Mrs. Krueger; that he was treated three different 
times; that he remained away from his work for the Sani¬ 
tary Grocery for two days; that his salary was $24.00 per 
week. 


This witness then testified that the Monday following the 
Sunday on which the accident occurred, his wife was not 
feeling so very good and toward the afternoon, started Sow¬ 
ing and continued flowing off and on all that week, some¬ 
times more, sometimes less; that her arm also pained her 
quite a bit; that Dr. Gunning then put the arm in a ca^t, it 
remaining on four days; that the following Sunday, Feb¬ 
ruary 20th, she had severe labor pains and after calling 
Dr. Gunning, he immediately arranged for hospitalization— 
after which, she was immediately taken to the Homepathic 
Hospital in Washington; that she was in the hospital ajl of 
one week; that at the time of this accident, Mrs. Kruiger 
was three months pregnant; reverting to the facts sur¬ 
rounding the accident, the husband plaintiff then testified 
that the defendant had made no attempt to stop before the 
car struck the tree and that after the defendant left the 





road, he did not turn either to the right or left but went 
straight ahead. 

On cross-examination, the plaintiff, Mr. Krueger, tes¬ 
tified that he had not known the defendant prior to the time 
that Mr. Krueger came to Washington, which was on Jan¬ 
uary 5th, 1938; that he recalled Mr. Taylor buying 
24 the car in question (involved in the accident) in Jan¬ 
uary of 1938, it being a 1938 Ford automobile; he 
further testified that he did not know how long the defend¬ 
ant had had a driver’s permit and the defendant had never 
told him how long he had a driver’s permit, nor had he 
ever told him how long he had been driving a motor vehicle; 
that he had driven with defendant before and he seemed 
like an experienced driver as he drove all right on the other 
occasion he had ridden with him. 

“Mr. Myers: 

“Q. And you had no complaint about his driving until 
you were within 25 feet of the tree, did you? A. No. 

“Q. That is the first occasion you had to make any out¬ 
cry or any complaint about the operation of the machine by 
Mr. Taylor? A. Yes. 

The witness was then shown photographs in evidence of 
the scene of the accident and marked a point on each in¬ 
dicating wiiere the car was when it first started to gradually 
go off the road; 

t ‘Mr. Myers: He was gradually going off the road. 

By Mr. Myers: 

“Q. In other words, he didn’t make the curve? A. 
That is right. 
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“Q. And he was gradually going off the road. That is 
the point where he started going off the road? A. Jus; 
about, yes.” 


That the collision took place between the engine of the 
automobile and the right-front wheel; that the main pur¬ 
pose of the trip was to see his sister-in-law; that it wasn’t 
a very steep grade up to the point of the accident but 
enough to slow down a car when you stopped feeding it gas 
as the defendant did in this instance; that after the 
25 car hit the tree the front stayed in the tree and the 
rear bounced about 2 or 3 feet back on the road which 
was 6 feet from the tree; that the Ford car was brand-new; 

“Q. In other words, in making the turn you didn’t quite 
make it, but took in the tree in going around; is that 
correct? A. Yes.” 


That if there had been about a foot more clearance the 
car would have missed the tree; the witness then testified 
that the photographs of the automobile, which had bfeen 
offered in evidence, were taken about two weeks after ^he 
accident, at which time, he was present but that by the 
time he arrived at the scene of the accident that day, it 
was too late to take pictures, and that the pictures of the 
scene of the accident were taken two weeks after those of ^he 
automobile; 

“Q. You testified when you were about 25 feet away 
and the car was making about 25 miles an hour, he ^yas 
gradually leaving the macadam; is that correct? A. Yes, 


“Q. And that you immediately sensed that you were 
going to run into the tree? A. Yes, sir. 

“Q. Is that true, that at that particular point you im¬ 
mediately sensed it? A. Yes, that unless something \tfas 
done we would hit it. 
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“Q. And that was when you ducked vour head and 
hollered,‘Look out, Frank’? A. I hollered first. 

‘ ‘ Q. All right. You hollered first and ducked your head; 
is that right? A. Yes. 

“Q. And from then on you didn’t see what hap- 
26 pened? A. No, but we were close enough. 

“Q. But the collision was imminent at that time? 
A. Yes, when I ducked. 

“Q. How much time elapsed between the time you 
called, ‘Look out,’ and the time you struck the tree? Was 
it momentary? A. About five seconds. 

“Q. About five seconds? A. Three to five seconds. 

“Q. Three to five seconds, and during that period of 
time you say—of three to five seconds—you say you didn’t 
see or didn’t know that Mr. Taylor did anything to con¬ 
trol his car? 

“Mr. Wood: Wait a minute. This three to five sec¬ 
onds was from 25 feet until he hit the tree. 

“By Mr. Myers: 

“Q. You said from the time the car started gradually 
to leave the curve? A. I hollered, ‘Look out, Frank,’ and 
it was three to five seconds before we hit. I didn’t have 
time to reach over the front seat and jerk the wheel out. 

“Q. You didn’t attempt to do that? A. I didn’t have 
time. ’ ’ 

The plaintiff, Elmer Krueger, testified that just prior 
to this accident his wife had been employed as a bookkeeper 
at Schindler’s Market—1700 Euclid Street, Northwest, the 
job to be permanent; that after this accident it was approxi¬ 
mately a year and a half before she did return to work, she 
then going to work at the Congress Hat Shop and that in 
the interim she did help with the running of Mrs. Taylor’s 
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rooming house, having charge of same while Mrs. Ta|ylor 
was on vacation, Mrs. Taylor being an aunt of tyfrs. 

Krueger; that for that service the plaintiffs received 
27 a room free but furnished their own meals; that since 
the death of Mrs. Taylor in August of 1940, jvirs. 
Krueger had been running the house for the administratrix 
of Mrs. Taylor’s estate; that the defendant, Taylor, Ives 
at this house; that prior to the accident, Mrs. Krueger had 
consulted a physician with reference to her pregnancy, but 
that he did not know when, as it was supposed to be a secret 
from him. 

The witness testified that the weather outside was dear 
at the time of the accident but could not have been very 
warm; that he doesn’t remember whether the car was closed 
up or not; that he did not recall whether the windows of the 
car were opened or closed but he thinks that one of them 
was open; that prior to the accident, he and his wife had 
been engaged in casual conversation; that the witness 
stated he usually watched the road when he drove; that 
just before the accident when he felt the tires beginning 
to leave the road, he looked up and saw the tree in question, 
at which time he called a warning to the driver; that his 
wife had told him approximately a month before the acci¬ 
dent of her pregnancy. 

“Q. At that time you felt the car begin to leave the road 
and looked up and saw the tree, and called cut to Fraihk to 
4 Look out,’ and at that time you ducked your head? A. 
Yes. 

“Q. In three to five seconds? A. Not more than ^hat; 
it may have been less.” 

On re-direct examination, Mr. Krueger testified that his 
occupation originally before coming to Washington was 
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that of a meat cutter, being employed at the Sanitary 
Grocery Company, managing a store at Richmond for the 
Sanitary Grocery Company. The witness testified that he 
had managed a store of his own before coming to Washing¬ 
ton for about ten months; that Mrs. Taylor's house was a 
ten room house and that the defendant occupied one of the 
rooms as did other paid roomers in the house; that 
28 when the plaintiffs came to Washington, they en¬ 
gaged a room in January of 1938 with the idea of 
paying rent and that it was after being there some time 
that Mrs. Taylor said she would compensate Mrs. Krueger 
for tending to the house during her absences by giving 
plaintiffs free room rent; that the pictures of the car, which 
had been offered in evidence, were taken in a garage at 
Richmond, to which defendant’s car had been towed; that 
the road surface on the road in question was macadam, 
and that there were no ruts, bumps, depressions or obstruc¬ 
tions in the road where the car went off the road. 

Thereafter, Morris A. Fritz, a graduate engineer, now 
employed as a patent examiner in the United States Patent 
Office, was called as a witness for and on behalf of the 
plaintiffs and testified that he had accompanied one of the 
counsel for the plaintiffs to the scene of the accident and 
was present at the time the pictures of the scene of the 
accident were taken; that he had also made certain measure¬ 
ments on that occasion; fixing the date as exactly one month 
after the accident, i. e., March 13,1938; witness testified that 
the road surface was exactly 15 feet wide and the roadway 
was in good condition and that the curve w T as not a severe 
curve and that the tree involved could be seen a distance of a 
full city block away, or approximately 400 feet or better; 
that the grade as one approached this tree, coming from 
Washington, is about a 2% grade; that on this particular 
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curve, the road surface was banked downward from the 
tree; that the degree of the bank was about 8 degrees or in 
other words, a 15 inches drop in every 15 feet; he also stated 
that he had measured the distance of the tree from the road 
and it was little better than 6 feet from the nearest part 
of the road surface, to be exact, it was exactly 6 feet, three 
inches from the edge of the macadam; that the dis- 
29 tance from the outside of the road to the fence in ques¬ 
tion was a fraction under 8 feet; that the distance 
from the tree to the fence was 1 foot, 5 inches; that the tree 
in question had a diameter of approximately 7 or 8 inches; 
that approaching this tree, from the direction of Washing¬ 
ton, the road inclines for a distance of about 170 feet to a. 
point within about 40 feet of the tree; that the degree of 
this rise was very slight, possibly not over one degree, or 
to put it in other words, a rise about 2 feet in every hun¬ 
dred feet; that the angle of the curve in question would be 
considered a 20 or 25 degree curve, which would not ordij- 
narily be considered a severe curve. 

Thereafter, the plaintiff, Thelma Krueger, testified that 
she and her husband at the invitation of the defendant, 
Taylor, left Washington, D. C. on February 13, 1938, at 
about 8:00 A. M. to go to Urbana, Virginia; that they reach¬ 
ed the curve where the aecident occurred at about 11:30 A. 
M., that she heard her husband say “Look out, Frank, you’ll 
hit the tree”; that she doesn’t remember which directioh 
she was looking and she didn’t notice the tree involved be¬ 
fore striking it as she w’as talking at the time; that shb 
doesn’t remember what happened after the exclamatioh 
except that the car struck the tree; that she had had no com[- 
plaint regarding the operation of the automobile by the de¬ 
fendant. Plaintiff then testified as to the injuries sustained 
by herself and as to her activities since the accident. 
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Both plaintiffs’ injuries and damages were testified to in 
detail by Doctor Edward J. Gunning, who had attended 
both plaintiffs, and Doctor J. B. Gregg Custis, who had op¬ 
erated on Mrs. Krueger for the miscarriage at the Home¬ 
opathic Hospital. The records of the hospital vrere also 
offered in evidence on this point. 

The defendant, Frank A. Taylor, was then called 
30 as a witness for and on behalf of the plaintiffs and 
testified that he drove the car in question, leaving 
Washington, Sunday morning, February 13, 1938 about 
8:00 A. M., that they reached the scene of this accident be¬ 
tween 11:30 and 12:00 o’clock A. M., that the highway on 
the way down consisted of a number of curves and that 
just prior to the scene of the accident, he was approaching 
a left curve; that about 4 or 5 miles from this curve, as he 
recalled it, the road was straight, but that there had been 
various curves along the road; he was then shown the pic¬ 
tures that had been offered in evidence and stated that they 
did fairly represent the condition of the road as he rounded 
the curve in question; he then testified that he did not see 
the tree involved in the accident; that as he was going 
around this curve he was travelling approximately 25 miles 
per hour, that he did not know the degree of the angle of 
the curve; that he did not consider it a sharp curve; he ad¬ 
mitted that the tree was over 6 feet off of the road; he also 
testified that the road itself, was in good condition, for 
over 400 feet approaching the tree and that it was in good 
condition within 25 feet of the tree; that there was nothing, 
such as an obstruction, which may have caused him to leave 
the road; 

“The Witness: I approached the curve and I was in 
the Middle of the road. I turned the steering wheel to get 
on the right side of the road. The next thing I knew I 
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had hit the tree. It happened momentarily. I looked ujj 
and there was the tree directly in front of the automobile/ 1 

He stated that that was his only explanation and that 
there was nothing between his car and the tree to prevent 
him from seeing it; that there was nothing physically wrong 
at that moment with either of his arms or hands; that he 
had full control of his arms and hands; that there was noth! 

ing in the road that distracted his attention and 
31 nothing that prevented him from turning the wheel 
to the left to avoid hitting the tree; 

“The Witness: It happened so quickly I couldn’t do 
anything.” 

He then indicated a mark on one of the photographs 
showing the tree, which indicated the position his car waS 
in on the roadway, when he was within about 5 feet otj: 
the tree; this mark being intended to indicate the point 
on which he pulled to the right of the road; the witnesi 
then testified that he attempted to get on the right side of 
the road because in the event a car might come from the 
opposite direction, he knew there wouldn’t be enough room 
for both cars to pass; he also testified there was nothing tcj> 
prevent him staying on the road if he were driving the caij* 
properly and paying attention to what he was doing; ii]i 
response to the following question by counsel for plaintiffs, 
“So that your inattention and improper driving, lack oj: 
driving, is what took you over to hit the tree, wasn’t it?”„ 
defendant answered in the affirmative, “Yes”. He further 
testified that he could not tell that his car started to leave 
the road until it was within 15 feet of the tree, but that he 
could not tell where it was from that point that his front 
wheels actually started to leave the road; he denied thai: 
he had fallen asleep at the wheel and did not know whether 
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or not lie became excited and lost control of the car; he 
testified that after he attempted to get on the right side 
of the road, he may have lost control of the car; he testi¬ 
fied that it was possible to see the tree in question from a 
distance of 400 feet away as you approached the curve, but 
that he didn’t see it; he then testified that after the acci¬ 
dent happened, he walked in both directions on the road 
and would say that as he approached this curve from the 
direction of Washington, the tree could be seen for a dis¬ 
tance of between 200 and 300 feet; that he had con- 
32 tinued to drive in the middle of the road until he 
was about within 15 feet of the tree; that for a 
distance of 185 feet, the tree was apparently in his view 
but he had not seen it; he then testified that he could not 
give any approximation as to how far away from the tree 
his car was when he started leaving the road; 

“Mr. Wood: 

“Q. Were you looking where you were going that day 
at all? A. Obviously I must have been looking when I 
turned to get on the right side of the road. 

“Q. Then why can’t you tell us when you left the road? 
A. Between that time and when I hit the tree I said I don’t 
remember. 

“Q. You don’t remember? A. No. 

“Q. Why don’t you remember? A. I don’t know. 

“Q. Did you realize that you were off the road, Mr. 
Taylor? A. No. 

“Q. You didn’t even know you were off the road? A. 
I didn’t say that. I said I wouldn’t have deliberately ran 
into this tree*. 

“Q. And were you looking straight ahead at all times? 
A. From the time I started to get over to the right side 
of the road? 
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“Q. Yes. Were you looking straight ahead? A. |E 
said I don’t know what happened from the time I turned 
the steering wheel to get on the right side of the road, jl 
don’t know. 

“Q. You may state—What I am trying to get at i£ 
this: Can’t you tell us when you started to puji 
33 from the center to the right side of the road? A. Nq, 
I can’t, because it all happened so suddenly.” 


That there were no cars coming from the opposite direct 
tion; that there were no cars honking their horns behind hiiJi 
to pass him; that he had no reason to turn over to thl 
right of the road except for possible cars coming in thi 
opposite direction, and his realization that two cars couldn’j; 
pass in the position in which his car then was; that he ha<jl 
a clear view of the road ahead of him; that at no time after 
he felt his car leaving the road, did he have any recollectioiji 
of attempting to turn to his left; that he did not remembeif 
applying his brakes at any time prior to the collision; thai 
he did not remember Mr. Krueger shouting “Look out foi} 
the tree, Frank”; 

“A. I don’t say it didn’t happen, but I don’t remem 
ber.” 


He testified that he did not remember talking to anyone 
prior to the accident, nor did he remember Mr. and Mrs. 
Krueger talking to him; that he did not recall anything 
occurring before he hit the tree that would have prevented 
him from hearing Mr. Krueger say something from the 
back seat; that there is and was nothing wrong with his 
hearing; that he had not travelled over this road before, 
but that he had been down to the scene of the accident since 
and that in passing by had viewed the tree and the curve 
again; that he saw the tree on that occasion because he 
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purposely looked at it but on the day of the accident be 
was looking where be was going and tbe tree was not right 
in tbe middle of tbe road; that be could not answer as to 
what be was thinking about or bad bis mind on immediately 
prior to tbe accident; that nothing bad happened to take 
bis attention away from bis driving; that be wore glasses 
and was wearing them at tbe time of this accident and 
bad been wearing glasses since 1934; that bis eye 
34 sight is very good with glasses; that there was 
nothing wrong wfith car, as it was a brand new car; 
that tbe stearing apparatus was in perfectly good condition; 
that bis car was damaged quite badly as the result of tbe 
accident; 

“Mr. Wood: 

“Q. I don’t want to confuse you. I asked you bow fast 
you were going when you bit the tree. A. I couldn’t say 
that. 

“Q. You were going twenty-five miles an hour when you 
went from tbe center of tbe road to tbe right side of tbe 
road? A. Yes. 

“Q. Did you reduce your speed at all from that time 
until you bit tbe tree? A. I couldn’t say. I am sorry, 
but I couldn’t say.” 

That he could not say whether he reduced his speed from 
the time he went from the center of tbe road, toward tbe 
right, and bit the tree; that the impact against tbe tree was 
obviously a hard blow; that he did not recall the curve being 
banked away from the tree; that nothing caused him to 
leave the road and nothing prevented him from staying 
on it; that he did turn his car to the right to get off the 
middle of the road, but apparently he did not turn it back 
to the left; he admitted that if he had pulled the wheel back 
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to the left, after turning to the right, such action would hav 
brought the car back onto the road, but apparently that h 
did not pull it to the left. 

“The Witness: I just said I didn’t remember, a fevjr 
minutes ago. I don’t remember what happened from th<p 
time I got on the right side of the road until I hit th^ 
tree.” 


On direct examination, on his own behalf as defendant, 
by his own counsel, he testified that he was 23 years of age; 
that he bought the car in question in January 1938; that 
he had a driver’s permit about 9 days prior to th6 
35 accident; whereupon, counsel for the plaintiffs ob¬ 
jected to any further testimony as to the permit on 
the ground that it would be no defense as to how short ^ 
time he had his permit prior to the accident, on which point 
the Court agreed that it would not be a defense, but woulq 
permit the answer; that from Washington to the scene of 
the accident, the distance was approximately 125 miles \ 
that he had done all the driving that day and that he felf 
very tired at the time of the accident—to which latter re} 
mark, the plaintiff objected; that this was the first trip 
out of town that he had taken in which he had done all of 
the driving; plaintiff objected to this also. 


On cross-examination, by plaintiffs counsel, the defend] 
ant admitted that Mr. Krueger had asked him just prior 
to the accident if he was tired and wanted him to drive, to 
which his response had been, “No, I can drive”, and that 
he had refused to let Mr. Krueger drive because he was 
approaching his destination, which was just a few miles 
away. 

The foregoing was substantially all the testimony bearing 
on the happening on the accident, and on this testimony 
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the Court submitted the case to the Jury, after appropriate 
instructions, which included a full definition of the term 
* 1 gross negligence”. 


EARL H. DAVIS, 
and 

LESTER WOOD, 
Attorneys for Plaintiffs. 


Seen: 

. . 


Frost, Myers & Towers, 

By: 

(s) Frank H. Myers, 

Of Counsel for Defendant. 
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Counter-Statement of the Case 

v * T t . 

At the time of the happening of the automobile accident 
on February 13, 1938, in the State of Virginia, the “guest 
statute'’ had not yet been passed by the state legislature, 
but the Supreme Court of Appeals of Virginia had in a 
number of decisions adopted the Massachusetts rule with 
respect to the duty owed by a driver-host to his gratuitous 
guest passenger. The rule so adopted and established re¬ 
quired the guest to prove that his driver was grossly negli¬ 
gent in the operation and control of the automobile at the 
time of the accident before the guest could recover damages 
for personal injuries. 

As we feel that the trial justice gave a fair, complete and 
accurate statement of the essential facts in his memorandum 
opinion (Appellants’ App. 19), appellee has adopted sub¬ 
stantially this statement of the facts surrounding the acci¬ 
dent, with certain additions, and embodies it below as the 
counter-statement of the case with appropriate references 
to the pages of the testimony included in the appellants’ 
appendix: 

The accident occurred in Virginia on Sunday, February 
13, 1938, at about 11:30 a. m. Defendant owned and drove 
a new Ford car in which plaintiffs and a Mrs. Georgia Taylor 
were riding when the car struck a tree, causing injuries to 
plaintiffs. Defendant was the adopted son of Mrs. Taylor. 
Plaintiffs are husband and wife; the female plaintiff was the 
niece of Mrs. Taylor, in whose home all the litigants lived, 
(pp. 32-33.) 

Defendant, an inexperienced driver, bought the car in 
January of 1938, and obtained his driver’s license about ten 
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days before the accident, (p. 49.) Mr. Taylor desired jto 
visit a sister of plaintiff, Thelma Krueger, who lived in 
Urbana, Virginia, about 140 to 145 miles from Washington. 
Defendant invited plaintiffs to accompany Mrs. Taylor ajid 
himself on the trip. 

The day was bright and clear. The party started fr(jm 
Washington about 8 a. m. and the accident occurred three to 
four hours later about ten miles before reaching Urbaiia. 
Neither of the plaintiffs at any time prior to the accident 
had any complaint with respect to the manner in which t|ie 
defendant was operating and controlling the automobile, 
(pp. 33, 38 and 43.) Shortly before the accident Mr. Krue¬ 
ger offered to take the wheel but defendant preferred |to 
complete the trip himself, (p. 49.) 

The accident occurred at a gradual left curve (20 to ^5 
degrees). There was a slight upgrade just before the 
curve; the road was 15 feet wide with macadam surface; 
there was a dirt shoulder on either side, but no ditch. The 
road, shoulder and grass surrounding the tree were approx¬ 
imately on the same level, (p. 43.) The tree with which de¬ 
fendant’s car collided was 6' 3" from the right edge of the 
road and was visible for 200 feet. The tree struck the car 
between the front right wheel and fender and the front 
axle was bent. The speed of the car before it had reached 
the curve was approximately 30 to 35 miles per hour and de¬ 
fendant slowed down to 25 to 30 miles an hour. (p. 33 and 
44.) There was no other traffic at the time. 

Mr. Krueger, who occupied the rear seat with his wire, 
testified that about 3 to 5 seconds before the accident the (jar 
gradually began to leave the road about 25 feet from fhe 
tree and he called to the defendant, “Look out for the tr^e, 
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Frank.” (pp. 34 and 41.) He further testified that the ac¬ 
cident was due to the fact that the defendant didn’t quite 
make the turn “but took in the tree in going around.” (p. 
39.) 

Defendant testified he was feeling tired after having 
driven 125 miles that day, it being his first trip out of town 
upon which he had done all the driving, (p. 49); that he 
was driving in the middle of the road, and as he approached 
the curve he desired to get on the right hand side of the 
road and that he turned the wheel towards the right edge 
of the road; that he then saw the tree but could not remem¬ 
ber what happened between that time and the collision; and 
that he estimated the tree to be 15 feet away when he turned 
towards the edge of the road. (pp. 44-45.) 

Defendant then moved for a directed verdict on the 
ground that the evidence in its entirety failed to show gross 
negligence on his part in the operation and control of the 
automobile at the time and place. This motion being over¬ 
ruled, the jury found in favor of each plaintiff and there¬ 
after, within ten days from the entry of the judgment on the 
jury verdict, defendant moved the court for an order to set 
aside the verdict and the judgments entered thereon and 
for judgment in accordance with his motion for a directed 
verdict, or in the alternative for a new trial. 

The trial court on March 5,1941, filed a memorandum sus¬ 
taining the defendant’s motion and issued an order March 
6,1941, vacating and setting aside the verdict and judgments 
and entering a judgment in favor of the defendant from 
which plaintiffs below have noted this appeal. 
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Rules Involved. 

Rule 50. (b) Reservation of Decision on Motion. When¬ 
ever a motion for a directed verdict made at the closej of 
all the evidence is denied or for any reason is not granted, 
the court is deemed to have submitted the action to }he 
jury subject to a later determination of the legal ques¬ 
tions raised by the motion. Within 10 days after the re¬ 
ception of a verdict, a party who has moved for a direc^d 
verdict may move to have the verdict and any judgment 
entered thereon set aside and to have judgment entered 
in accordance with his motion for a directed verdict * 

A motion for a new trial may be joined with this motion, 
or a new trial may be prayed for in the alternative. If a 
verdict was returned the court may allow the judgment to 
stand or may reopen the judgment and either order a now 
trial or direct the entry of judgment as if the requested 
verdict had been directed. * # * 

As previously noted, there was no Virginia statute Re¬ 
specting “guests” in automobiles at the time of the acci¬ 
dent in this case and therefore no particular statute is in¬ 
volved in this case. 

> 

Summary of Argument 

The trial court did not err in ruling as a matter of lkw 
that the evidence failed to establish gross negligence. The 
testimony may have revealed ordinary negligence; but 
under the controlling Virginia decisions on gross negli¬ 
gence, reasonable men could not find that the defendant’s 
negligence was gross. 
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ARGUMENT 
I—Preliminary 

There would seem to be no doubt that the trial court had 
the right to submit the case to the jury and thereafter 
under Rule 50 (b) to determine the questions of law raised 
by the defendant upon his motion for a directed verdict at 
the conclusion of all the evidence in the case and to enter a 
judgment for the defendant notwithstanding the adverse 
findings of the jury. 

Appellants concede that under the decision of the United 
States Supreme Court in the case of Tompkins v. Erie Rail¬ 
road Company, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 
except in matters governed by the Federal Constitution, 
or by acts of Congress, the law to be applied in any case 
is the law of the state where the tort occurred; and whether 
the law of the state shall be declared by its legislature in a 
statute or by its highest court in a decision is not a matter 
of federal concern. In the present case, we are concerned 
only with the law of Virginia as declared by its highest 
tribunal with respect to the burden of proof imposed upon 
guest-passengers to establish gross negligence on part of 
their host-drivers as a condition precedent to the recovery 
of damages for personal injuries. As between guest and 
host in Virginia, gross negligence is now a test in all courts, 
both state and federal: Carroll v. Miller, 175 Va. 388, 9 S. 
E. (2d) 322; Mayer v. Puryear (C. C. A. 4th), 115 F. (2d) 
675. 

The sole question here presented for the determination 
is whether the trial court erred in finding in favor of the 
defendant upon the entire record. 
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II—The Evidence Showed No Gross Negligence 

We submit that in the light of the decisions of the Su¬ 
preme Court of Appeals of Virginia, the trial court Was 
impelled to find, as it did, that although the evidence clearly 
showed ordinary negligence, there was no gross negligence 
on defendant’s part. (Appellants’ App. 23.) 

In order for this court fairly to determine the sole issue 
in this case, it will be necessary to review the evidence 
in the light of pertinent decisions of the Supreme Court of 
Appeals of Virginia. 

Inasmuch as the highest court of Virginia adopted the 
Massachusetts rule as the standard of conduct with respect 
to the relationship of a gratuitous passenger with his 
driver-host, we have set forth below a number of cases 
from Massachusetts. In citing cases, appellee has at¬ 
tempted to only use those which deal with accidents occur¬ 
ring at a “curve in the road” similar to that involved in 
.the present case. 

I 

In the case of Shriear v. Feigelson (1924), 248 Mass. 433, 
the plaintiff went in the Feigelson automobile to attend a 
wedding. The machine was in perfect condition. The wied- 
ding party broke up at about 11:30 p. m. The car was 
operated by one Germain at the request of the owner. Ger¬ 
main seemed tired and “grouchy” and had trouble in find¬ 
ing his route. Early on the trip he rounded a curve so 
sharply and with such a swerve as to lead to an outcry from 
the occupants of the car. The night was moonlit, clear and 
dry. The way led along a road with a tarvia surface, 21 
feet wide, with 3 foot strips of gravelled surface on either 
side. There was no other traffic in sight. The speed of i;he 
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car was 15 to 20 miles per hour. Suddenly Feigelson called 
out a warning, the car went to the right, and crashed into 
a telephone pole one toot beyond the right-hand edge of 
the gravelled strip of roadway. In finding for the defend¬ 
ant, the Court said: 

••There is nothing here to justify a finding of gross 
negligence. The case is fully covered by Burke v. Cook, 
246 Mass. 518. • • • There was no gross negligence.” 

In the case of Bank v. Sat ran (1929), 266 Mass. 253, the 
automobile in which plaintiff was riding on the rear seat 
rounded a corner at 20 miles per hour and ran into a motor 
omnibus. There was snow on the highway. Plaintiff had 
suggested to defendant several times previously that he was 
driving faster than was safe in view of the condition of the 
roads and the weather. The Court said: 

‘ ‘ Such evidence, it is admitted, is abundant to justify 
a finding that the defendant drove carelessly; but it is 
contended, that it does not show the striking disregard 
of the danger of probable injury, the indifference to 
present legal duty, which is essential to the proof of 
gross negligence. Altman v. Aronson, 231 Mass. 588. 

“* * # Nothing but a speed of twenty miles per 
hour at a turn appears to indicate lack of care. That 
in the opinion of a majority of the Court is not enough 
to justify a finding of gross negligence. * * * Skid¬ 
ding alone is not even evidence of negligence. Williams 
v. Holbrook, 216 Mass. 238.” 

In the case of Cook v. Cole (1931), 273 Mass. 557, the 
plaintiff was riding on defendant's truck loaded with crates 
of oranges, between 4 and 5 a. m. The truck “shot off the 
road” to the left and struck a tree. There was no other 
traffic. There was a curve and the beginning of a down¬ 
grade. The truck was traveling at 25 or 35 miles per hour. 
Plaintiff requested defendant several times to let him off the 
truck. Defendant contended that a passing truck had crowd- 
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ed him off onto the gravel shoulder and he was unable to 
turn back. The Court said: 

“Gross negligence was defined and distinguished 
from ordinary negligence in Altman v. Aronson, 231 
Mass. 588, 591-593. It was there pointed out that gross 
negligence differs in degree rather than in kind from 
ordinary negligence and is ‘materially more waijt of 
care than constitutes simple inadvertence ’ but need not 
amount to ‘such reckless disregard of probable conse¬ 
quences as is equivalent to a wilful and intentional 
wrong/ Various tests of gross negligence werej set 
forth, but it was added that the ‘definition does not 
possess the exactness of a mathematical demonstra¬ 
tion/ Decided cases, however, by the application of the 
definition to evidence to some extent have marked the 
line between ordinary negligence and gross negligence 
in the operation of motor vehicles. 

‘ ‘ Tested by the decided cases, the evidence here does 
not establish gross negligence on the part of the de¬ 
fendant. The fact, unexplained, that the truck went off 
the road at the left and struck a tree, did not show gfoss 
negligence on the part of the defendant. Burke v. Cook, 
246 Mass. 518; Shriear v. Feigelson, 248 Mass. 42. 
• • • In view of the meager evidence of unfavorable 
road conditions, the direct evidence of the speed of the 
truck and inferences of such speed of the truck ffom 
its ‘lolling’ from side to side of the road and from the 
force of its impact against the tree, though warranting 
a finding of orainary negligence, did not warrant a fad¬ 
ing of gross negligence. * # *” (Italics ours.) 

In the case of Richards, et al., v. Donohue, et al. (19&3), 
285 Mass. 19, the automobile in which the plaintiffs yrtere 
riding while moving at a speed of 35 to 40 miles per hour 
on a 23-foot gravel road with an oiled surface and ^ar 
tracks at the left side and a swamp at the right side, ap¬ 
proached another automobile at the start of a 70 degree 
curve and attempted to pass on the left side of that Car. 
When the defendant had about passed, he saw a third aiito- 
mobile coming towards him from the opposite direction 



10 


and, in order to avoid it, turned sharply to the right, there¬ 
by losing control of his car, which overturned. Defendant 
had disregarded protests of the occupants of his car not to 
pass the automobile on the curve. The Court held: 

“• • • The evidence in the case at bar considered 
in its aspect most favorable to the plaintiffs did not 
warrant a finding of gross negligence on the part of 
the defendant Donohue. * * *” 

In the case of Lefebre v. Howard (1934), 288 Mass. 253, 
the defendant, nephew of the plaintiff, started to drive 
plaintiff and her minor son to the home of his mother. All 
three sat on the same seat of the coupe. The roads were dry. 
After leaving a cement road to travel on a “tar road” 16 
feet wide, with 2 2 /o foot dirt shoulders on each side, defend¬ 
ant drove at a speed of 25 to 30 miles per hour. At a point 
about 75 feet from a large tree located 7 feet to the right 
of the shoulder of the road, the automobile suddenly left 
the highway. The brakes were not applied although the 
plaintiff exclaimed, “What are you doing!” The direction 
of the car was straight for the tree, but shortly before 
reaching it defendant attempted to steer away but he was 
then too near, and the right front fender and cowl, then the 
top, hit the tree. The automobile was in good condition. 
The defendant was in all respects physically in good condi¬ 
tion. The Court held: 

“• • • The plaintiff, being the guest of the defend¬ 
ant, in order to recover must prove gross negligence on 
his part. This she failed to do. # * •” 

In the case of Loughran v. Nolan (1940), 29 N. E. (2d) 
737, the defendant was driving her car in Virginia with 
plaintiff beside her. Visibility was poor as it had begun 
to rain and the day very dark and clammy. Several times 
the defendant was asked to slow down or to stop and give 
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up the wheel. Defendant admitted that she was tired but 
wished to get as near Washington as she could that i^ight. 
The road had a black slippery crown. The speed wab be¬ 
tween 30-35 miles per hour. Another automobile parsed. 
Suddenly the defendant’s car went into a skid, crossed the 
roadway, went over the side of a bridge and dropped! into 
the river. The accident occurred a few seconds afte^ the 
other car had passed although there was no collisioili be¬ 
tween the two cars. In affirming a directed verdict fojr the 
defendant the Court said: 

* # It is true that a jury would not be required to 
pass separately upon the various elements that eiiter- 
ed into defendant’s conduct. On the contrary, that 
conduct should be considered as a whole, having due 
regard for the attendant circumstances. But wd are 
of the opinion that the evidence did not warrant a End¬ 
ing of that high degree of culpability and indifference 
to duty that is the essential characteristic of gross neg¬ 
ligence. * * *” 

In the light of the above cited Massachusetts authorities, 
it is submitted that the facts in this case show even lessj cul¬ 
pability and indifference to duty. The Virginia authorities 
are even clearer concerning proof required to establish 
gross negligence. 

The first case in which the Massachusetts rule was ap¬ 
plied and adopted as the law of the road in Virginia was 
Boggs v. Plybon (1931), 157 Va. 30, 160 S. E. 77. In jthat 
case it had been raining and there was some mist and fqg in 
the air. The roadway was macadam 18' to 19' wide with a 
dirt shoulder on either side. At the point of the accident 
this road ran on a curve to the left, slightly downgrade. !The 
car in question was properly on its right-hand side but ap¬ 
parently too near the edge of the macadam. When its r^ght 
wheel struck the soft, wet earth of the shoulder, the defend- 
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ant attempted to cut to the left, but due to surface condi¬ 
tions he was unable to do so and lost control of the car which 
struck a telephone pole and fence, severely injuring his 
guest-passenger. In affirming the judgment for the defend¬ 
ant, the Supreme Court of Appeals of Virginia said: 

“To hold that a guest, who, for his own pleasure, is 
driving with his host may recover for injuries suffered 
where there is no culpable negligence shocks one’s sense 
of justice. The driver is often not an expert and makes 
no implied representations beyond these, namely, that 
he will not knowingly or wantonly add to those perils 
which may be ordinarily expected and that there are 
no known defects in the car which make its operation 
particularly hazardous. Moreover he should disclose 
to his guest any other peril not patent. Beyond this 
all risks are assumed. * # * 

“We have seen that this defendant on a dark night 
drove his car along the outside edge of a slightly curved 
road and on its right-hand side, measured by the di¬ 
rection in which he was going. Had he failed to keep 
to the right and had a collision followed, he might have 
been held. He did keep to the right and by chance a 
trifle too far to the right, so that his right wheel ran 
from the hard surface onto the soft shoulder. If there 
was any negligence at all this was it. It is not claimed 
that he failed in any duty afterwards. It is not per se 
negligence for the outside wheel of any automobile, 
traveling at a reasonable rate, to run off the macadam. 
Indeed it is an everyday occurrence. If plaintiff is to 
prevail, we must hold that such an incident is in itself 
negligence, and this we cannot do, no matter what stand¬ 
ard we might adopt measuring the duty to a guest.” 


In the case of Yoimg v. Dyer (1933), 161 Va. 434, 170 S. 
E. 737, Mrs. Young, the passenger sister of the defendant, 
accompanied her on a motor trip. They were driving along 
an unfamiliar portion of a curving highway and at a speed 
of 50 miles per hour. In attempting to round a sharp right 
curve the car overturned, injuring the plaintiff. There 
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were no warning signs posted as to curves, but plaintiiff tes¬ 
tified that she had warned her sister about them. Defend¬ 
ant remembered her sister calling, “Watch out,” bi}t she 
was upon the curve before an application of the brakes 
could be made in time to slow down the speed of the c^r. In 
affirming a judgment for the defendant the appellate Court 
said: j 

“In the case at bar, the record fails to disclose any 
unusual conditions. The highway was not affected by 
inclement weather, and no circumstances are staown 
which should have led the defendant to infer thajt the 
curve could not be safely negotiated at the indefinite 
rate of speed at which the car was being operated ijit the 
time of the accident. Certainly there was no vehement 
protest on the part of the plaintiff as to the operation 
of the car. Such exclamations as, ‘Watch out!^ and 
‘Look out!’ do not indicate any real apprehension up¬ 
on the plaintiff’s part in view of her statement, ‘We 
are going fifty miles an hour and it is just like riding 
down Main Street.’ That statement clearly indicates 
complete acquiescence in defendant’s operation of the 
automobile. 

“A mere failure to skilfully operate an autombbile 
under all conditions, or to be alert and observant^ and 
to act intelligently and operate an automobile at a low 
rate of speed may, or may not, be a failure to do what 
an ordinarily prudent person would have done u^ider 
the circumstances, and thus amount to lack of ordihary 
care; but such lack of attention and diligence, or ltnere 
inadvertence, does not amount to wanton or reckless 
conduct, or constitute culpable negligence for which de¬ 
fendant would be responsible to an invited guest. ”| 

“In our opinion, the instant case is ruled by th^ de¬ 
cision of Boggs v . Plybon, supra, which has been reaf¬ 
firmed by this court in the recent case of Jones v. Has¬ 
sle, 158 Va. 121, 163 S. E. 63.” 


The most recent case in the Supreme Court of ApjJeals 
of Virginia with respect to the question of gross negligence 
is that of Carroll v. Miller (1940), 175 Va. 388, 9 S. E. (2d) 
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322, in which the opinion of the court gives an exhaustive 
review of all cases on gross negligence in that state. 

In that case the plaintiff and defendant, friends of long 
standing, went riding to a mutual friend’s house. On re¬ 
turning at about midnight, the weather being clear and the 
roadway dry, the car was on a curving road in a residential 
section of Norfolk, though none of the curves was sharp. 
At the point of the accident, the road was 20 feet wide and 
bounded by a curb 4 inches high. The car was apparently 
in good condition. The speed was estimated at 35 miles 
per hour. The car turned to the right, ran over the right- 
hand curb, caromed from a tree standing 4.7 feet from the 
curb and struck another tree head-on 40 feet away and 3.3 
feet from curb, at which point the car came to rest. Plain¬ 
tiff testified—“I say, the way it seemed to me, we were try¬ 
ing to get round the curve and just didn’t get around it.’ r t 
When she felt the jar of the wheel hitting the curb, she called 
out, “Look out, Bill!” and seconds later the collision oc¬ 
curred. The outer casing of a right front tire was intro¬ 
duced in evidence and showed a break near the rim on its 
left side, such as a blow-out would probably make. In 
holding that the plaintiff had failed to prove gross negli¬ 
g ence, Ih e appellate"cdtift Salff: . -- 

# • It was what might have been expected to hap¬ 
pen if the right front tire collapsed and accounts for 
the fact that it was then that Carroll lost control. The 
chances that it did so happen are enhanced by the fact 
that a car driven off the road into the curb would, for 
a little distance at least, have glanced along it and 
would not have mounted it sharply. If the accident 
came about in this way, he was guilty of no negligence, 
simple or gross, unless negligence of some decree be 
predicated upon some statute. 

“If this be not true, it is still necessary that the plain¬ 
tiff prove negligence, and since she was a guest, she 
must prove that this negligence was gross. * * * 
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“Plaintiff relies upon excessive speed, inattention 
and a state statute. * * * 

“Conceding, for the sake of argument, that there 
was no blowout, all that we have left is speed. Plainly 
a speed of 35 miles an hour over a good road in which 
there were no sharp curves and with which the driver 
was familiar is not grossly excessive, and the onlfy evi¬ 
dence which we have of inattention is that the car ran 
off the road and over a 4-inch curb.” 

Other cases in Virginia dealing with the question of gross 
negligence which have not been cited to date, but which do 
not involve a curve in the road, are Doub v. Weaver, 164 Va. 
96, 178 S. E. 794; Grinstead v. MayJiew, 167 Va. 19, 187 S. 
E. 515; and Kent v. Miller, 167 Va. 422,189 S. E. 332. 

Definitions with respect to gross negligence are well stat¬ 
ed in the memorandum opinion of the trial justice (Appel¬ 
lants 7 App. 21 and 22) and the attention of the court is par¬ 
ticularly called to the definition of gross negligence ai giv¬ 
en by Chief Justice Rugg in Altmm v. Aronson, 231 Mass. 
591, and approved in several Virginia decisions as set forth 
in the same opinion (Appellants 7 App. 21). 

I 

We respectfully submit that under the definition of gross 
negligence as outlined by the Massachusetts and Virginia 
decisions, and by comparing the facts of the present case 
to those of the cases which have been cited from those juris¬ 
dictions, there is no evidence of gross negligence on part 
of the defendant in the operation and control of his cir at 
the time of the accident on February 13,1938. It certainly 
cannot be said that the conduct of defendant at the time of 
the accident was so gross and wanton as to shock fair-mind¬ 
ed men. 
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HI. Appellants’ Cases Are Easily DLanguished. 

We now review the authorities cited by appellants in their 
brief and by a short statement of the facts in those cases, 
we have pointed out the distinction between them and the 
present case. 

In Glass v. Huddleson (Appellants’ Brief, p. 10), the de¬ 
fendant drove his car at not in excess of 32 miles per hour 
on a crowned macadam road 16%' wide towards a 28 degree 
curve in the road. As defendant approached the curve he 
turned off the main road, drove over a drain of 1%" de¬ 
pression, the right wheels passed over a 1%' by 2' in diam¬ 
eter hole causing a “terrific lurch,” went over an embank¬ 
ment, barely missed a telephone pole, at which time the car 
turned and came back on the road traveling a distance of 80 
feet in all. The Court said: 

“* • • The defendant’s explanation was that the 
ground over which he was to pass appeared level and 
there was apparently no reason why he should not pur¬ 
sue the course he did and he had never been able to fig¬ 
ure how he got off the edge of the road except that he 
was confused on account of the intersecting road lead¬ 
ing straight up in the woods and he thought he was go¬ 
ing up there.” 

In the case of Thomas v. Snow (same pafee of appellants’ 
brief), plaintiff and defendant were returning about 10 
p. m. from a fishing trip. At a point 140 feet south of the 
entrance to a gasoline station, which is 100 feet south of an 
intersection with another highway, and while one Lewis 
driving another automobile was on his right side of the road¬ 
way coming in the opposite direction towards the defend¬ 
ant, there was a head-on collision between the two cars. The 
Court said: 
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“The evidence as to whether or not a third car turn¬ 
ed east from defendant’s right is in conflict, and a::ter 
a careful consideration of the whole record we have 
reached the conclusion that this conflict presents a 
question for the jury.” 


In the case of Poole v. Kelley, Administratrix (Appel¬ 
lants’ Brief, p. 11), the defendant attempted, when within 
30 feet of a preceding car, to pass it cutting sharply to the 
left and stepping on his accelerator. He therefore bst 
control, leaving the roadway and ran along for about 200 
feet and on the top of a southside cut between 4 and 5 fleet 
high and then crossed the road and turned over. Th ere 
was evidence from disinterested witnesses that the car ivas 
going from 50 to 90 miles an hour. 

In the case of Drumwright v. Walker, Administrator (Ap¬ 
pellants’ Brief, p. 12), the defendant accompanied by plain¬ 
tiff’s decedent and three other persons started out in his 
automobile to go to a “hot dog” stand. As the car ap¬ 
proached a bridge behind another car going in the same di¬ 
rection, the speed was 10 to 15 miles per hour. There was 
a third car in line behind defendant’s car which, when all 
cars -were on the bridge, blew’ its horn twice and turned out 
to pass defendant’s car. When the third car’s front was 
about abreast of defendant’s car, defendant without any 
signal by hand or horn, turned his car sharply to the left, 
with added speed to attempt to pass the leading car. De¬ 
fendant admitted he gave no signal but did look in his rear 


view* mirror. The left rear of defendant’s car came in con¬ 
tact with the right front of the third car and as a result, 
broke down the hand rail of the bridge and toppled off, land¬ 
ing on its top in the water below. The Court said: 

“Here, as we have seen, the evidence show’s the de- 
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failed to hear the warning signal of the car about to 
pass him. He failed to give an audible warning sig¬ 
nal with his horn. * # # He failed before turning from a 
direct line to give a hand signal of his intention. * * * 
He, evidently, failed to look in his rear mirror at a time 
when looking would have been effective * * * while it is 
not unlawful to pass a car on a bridge, such passing, by 
reason of the physical facts naturally existing as to 
the limited width of the bridge and the non-existence 
of land upon the sides thereof, makes more necessary 
the taking of all the precautions prescribed by law and 
the ordinary rules of safety. * * * 

“There were, therefore, to be considered, at least 
four alleged negligent acts of omission or of commis¬ 
sion. * * * 

“The attitude of the defendant is reflected in his 
conduct, as shown by his own language quoted herein. 
• • • A total disregard of the several precautions re¬ 
quired in this case, presents a question for fair-mind¬ 
ed men to consider whether such conduct assumes an 
aggravated form. ,, 


The remaining Virginia cases cited by appellants on 
pages 15 to 18, inclusive, of their brief are adequately dis¬ 
tinguished by the trial justice in his memorandum opinion 
(Appellants’ App. 23-24). 


The other case cited by appellants (Appellants’ Brief, 
p. 19), Cowway v. O’Brien, is a case involving the applica¬ 
tion of the Vermont guest-passenger law. There is no stat¬ 
ute of Virginia involved in the present case. We also be¬ 
lieve that the facts of the Vermont case decided by the Unit¬ 
ed States Supreme Court are easily distinguishable from 
the facts of the present case. 

In the Vermont case, the road along which the defendant 
was driving ran parallel with the south bank of the river 
and then turned abruptly at a 60 degree angle down a 9% 
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grade towards a bridge. Bushes and small trees cut off 
the view of a car coming out of the bridge until it wa& 30 
feet away. Defendant’s light car came into this curve, cut 
into the left without slackening speed and suddenly raij. in¬ 
to a larger car coming out of the bridge at 2 miles per hjsur. 
The collision knocked the heavier car backward several {feet 
and through a guard rail on the bridge approach. Defend¬ 
ant stated that he had known the spot well and knew that 
cars could pass only “at a snail’s pace.” The United 
States Supreme Court said: 

“Under these circumstances we are of the opinion 
that the Vermont law requires the submission of; the 
question of gross negligence to the jury. As a matter 
of law it seems quite plain that a jury might find a driv¬ 
er of a car familiar with the locality grossly negligent, 
when with three guests and -without a signal he rounds 
a blind, sharp curve at 15 miles per hour on the wrbng 
side into a narrow bridge entrance. * * 


What does the evidence disclose really happened in the 
present case? Defendant invited the plaintiffs to accom¬ 
pany him and his foster mother on a pleasure trip to Ur- 
bana, Virginia, 140 miles from Washington. He had only 
owned his new Ford since January 1938 and had only ob¬ 
tained his driver’s license about 9 or 10 days before the 
trip. It was the first time that he had ever driven such a 
long distance by himself. He had actually covered 125 
miles that Sunday morning and had handled the car in a 
way which fully satisfied all its occupants. In fact plain¬ 
tiff Elmer Krueger stated that the “defendant drove very 
nicelv” and that he could not have driven better himslelf. 

J i 

(Appellants’ App. 33.) When approaching a curve to the 
left that was not severe, defendant started to turn his wheel 
to get from the center of the roadway over to the right 
side. When within about 15 to 25 feet of a tree on the right- 
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hand side of the roadway, the car gradually started to leave 
the roadway. Plaintiff Elmer Krueger called to the de¬ 
fendant, “Look out, Frank!”, and ducked his head. Seconds 
later the extreme right front of the car struck and became 
wedged in the tree. Before the accident, the car had been 
driven by the defendant at a speed of 35-40 miles per hour 
who had slackened down as he reached the curve to 25-30 
miles per hour. 

What is the explanation offered by the defendant as to 
the accident? (Appellants’ App. 44) “I approached the 
curve and I was in the middle of the road. I turned the 
steering wheel to get on the right side of the road. The 
next thing I knew I had hit the tree. It happened momen¬ 
tarily. I looked up and there was the tree directly in front 
of the automobile. It happened so quickly I couldn’t do 
anything.” He denied that he had fallen asleep at the 
wheel but did not know whether or not he became excited 
and lost control of the car but that he may have lost con¬ 
trol after he attempted to get on the right side of the road. 
(Appellants’ App. 46.) The car was in good condition. He 
did not remember what happened from the time he got on 
the right side of the road until he hit the tree which, ac¬ 
cording to plaintiff Elmer Krueger’s testimony, was be¬ 
tween 3 and 5 seconds from the time he started gradually to 
leave the roadway. (Appellants’ App. 40.) 

From a fair and reasonable view of the above testimony 
as tested by the facts of other similar automobile cases in 
the state of Virginia and by application of the definition of 
“gross negligence,” we submit that it is impossible to find 
that defendant was guilty of such conduct as to shock fair- 
minded men or that his actions were wanton and reckless 
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and showed a high degree of culpability and indifference to 
the duty that he owed the occupants of his automobile. 


There was certainly no speed involved. There was cer¬ 
tainly no conduct in the operation and control of his auto¬ 
mobile which was wanton or reckless. The most that pan 
be said is that for some reason he “just didn’t quite make 
the curve but took in the tree as he was going around.” 
(Appellants’ App. 39.) There may have been momentary 
inadvertence or lack of proper alertness, but that by all the 
judicial decisions is only evidence of ordinary negligence. 
That was the exact situation in the Carroll v. Miller cqse, 
supra, wherein the plaintiff testified in identical language, 
“I say, the way it seemed to me, we were trying to get round 
the curve and just didn’t get around it.” It is also ex¬ 
actly identical to the facts in the case of Cook v. Cole, supra, 
where the court said that “The fact, unexplained, that the 
truck went off the road at the left and struck a tree, did not 
show gross negligence on the part of the defendant.” 


We urge that the facts surrounding this particular acci¬ 
dent wherein there is a showing of highly satisfactory oper¬ 
ation of an automobile for 125 miles up to not more thqn 
25 feet of where the collision with the tree took place a|nd 
where there was a showing that defendant a few seconds be¬ 
fore the accident was clearly alert to his duty respecting t^ie 
operation of his automobile when he turned his steering 
wheel to get on the right-hand side of the roadway in majk- 
ing the left-hand curve and slackened his speed for that 
purpose and then due to a momentary lapse of complete at¬ 
tention failed to quite make the curve, brings this case with¬ 
in the definition distinguishing ordinary lack of care from 
gross negligence. As stated in the case of Lennon v. Smith, 
173 Va. 327 (cited in the opinion of the trial court AppCl- 
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lants’ App. 22) defendant’s conduct was “a mere failure to 
skillfully operate” his automobile under the conditions and 
“to be alert and observant”; but such lack of attention and 
diligence, or mere inadvertence, does not amount to “wan¬ 
ton or reckless conduct or constitute culpable negligence” 
for which defendant should be responsible to the plaintiffs 
as invited guests. 

IV. Introduction of Testimony Respecting Driver’s 
Permit Was Not Error. 

Plaintiffs admit that the evidence respecting the secur¬ 
ing of a driver’s permit only a short period of time before 
the automobile accident was not a defense in which we con¬ 
cur. The evidence is admissible as being relevant however 
to the general driving character and experience of the de¬ 
fendant in the control and use of his car on the occasion in 
question and is a part of the entire picture which must be 
considered in respect to the conduct of the defendant at the 
time. Such evidence is properly weighed with all other 
facts upon which the court must determine whether or not 
defendant’s conduct amounted to lack of ordinary care or 
was wanton and reckless, with a high degree of culpability 
and indifference to duty involved. We again submit that 
defendant operated his car in a manner which clearly did 
not show a striking disregard of the danger of probable in¬ 
jury or an indifference to present legal duty to the plain¬ 
tiffs. 

Conclusion. 

The Supreme Court of Appeals of Virginia has stated in 
the Carroll v. Miller case, supra ,— 

“In many instances, we have to deal with borderline 
cases, and it is our duty to support verdicts when they, 
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in turn, are supported by credible evidence bur not 
otherwise. Moreover, it is probably more difficult for 
a jury to determine whether proven negligence be sim¬ 
ple or gross than it is for them to decide if actionable 
negligence at all has been shown. Indeed it is difficult 
to define gross negligence within the purview of the 
rule under discussion. Putting ourselves in the place 
of the parties, to be gross, it should shock fair-minded 
men.” 

i 

We submit that tested by the decided cases in both Mas¬ 
sachusetts and Virginia, there is no showing of gross heg- 
ligence on part of the defendant in the operation and con¬ 
trol of his automobile on February 13,1938, so as to “siock 
fair-minded men” and that the trial court was correct in 
entering a judgment for the defendant. 

i 
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